Case 1:16-cv-02835-GLR Document 85 Filed 08/06/19 Page 1 of 3

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(Northern Division)
MARGARET E. KELLY, et al.,
Plaintiffs,
v.

No. 1:16-cv-2835-GLR

THE JOHNS HOPKINS UNIVERSITY,
Defendant.
PLAINTIFFS’ UNOPPOSED MOTION FOR CERTIFICATION OF SETTLEMENT
CLASS AND MOTION FOR APPOINTMENT OF SCHLICHTER, BOGARD &
DENTON, LLP AS CLASS COUNSEL
Under Federal Rule of Civil Procedure 23, Plaintiffs respectfully request that this Court
certify a class for settlement purposes only under Rule 23(b)(1). Defendant does not oppose the
relief requested herein.
On August 11, 2016, Plaintiffs Margaret E. Kelley, Katrina Allen, Jeremiah M. Daley, Jr.,
Treva N. Boney, Tracy L. McCracken, Jerrell Baker, Lourdes Cordero, and Francine LamprosKlein, individually as representatives of a class of participants and beneficiaries of The Johns
Hopkins University 403(b) Plan, filed their complaint. Doc. 1; see also Doc. 27 (amended
complaint). Plaintiffs brought this action under 29 U.S.C. §1132(a)(2) alleging that Defendant
The Johns Hopkins University breached its fiduciary duties and committed prohibited
transactions under the Employee Retirement Income Security Act of 1974 by causing the Plan to
pay unreasonable recordkeeping and administrative fees and maintaining high-cost and
underperforming investment options. Plaintiffs seek to recover all losses to the Plan resulting
from each breach of duty under 29 U.S.C. §1109(a) and for other equitable and remedial relief.
After almost three years of litigation and after extensive settlement negotiations, the parties
entered into a Settlement Agreement. Plaintiffs have requested that the Court preliminarily
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approve the settlement. As a term of the Settlement Agreement, the Settlement Class is defined
as:
All persons who participated in the Plan at any time during the Class Period,
including any Beneficiary of a deceased person who participated in the Plan at
any time during the Class Period, and any Alternate Payee of a person subject to a
Qualified Domestic Relations Order who participated in the Plan at any time
during the Class Period.
The Class Period is from August 11, 2010 through June 30, 2019. See Settlement Agreement,
§§2.12, 2.41.
As set forth in the accompanying memorandum, the proposed Settlement Class meets the
requirements of Rules 23(a) and 23(b)(1). The named plaintiffs and Plaintiffs’ counsel also meet
the requirements for appointment as class representatives and class counsel. The proposed order
granting certification of the settlement class is contained within the Proposed Order Granting
Motion for Certification of Settlement Class and Motion for Preliminary Approval of Class
Action Settlement.
Plaintiffs respectfully request that the Court certify the proposed Settlement Class for
settlement purposes only.
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August 6, 2019

Respectfully submitted,
/s/
SCHLICHTER BOGARD & DENTON LLP
Jerome J. Schlichter (pro hac vice)
Michael A. Wolff (pro hac vice)
Kurt C. Struckhoff (pro hac vice)
100 South Fourth Street, Suite 1200
St. Louis, MO 63102
Phone: (314) 621-6115
Fax: (314) 621-5934
jschlichter@uselaws.com
mwolff@uselaws.com
kstruckhoff@uselaws.com
and
Gregory P. Care, Bar No. 29040
BROWN, GOLDSTEIN & LEVY, LLP
120 E. Baltimore Street, Suite 1700
Baltimore, Maryland 21202
Telephone: (410) 962-1030
Fax: (410) 385-0869
gpc@browngold.com
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE
I hereby certify that on August 6, 2019, I electronically filed the foregoing document with
the Clerk of Court using the CM/ECF system, which will automatically send e-mail
notification of such filing to the attorneys of record.

/s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(Northern Division)
MARGARET E. KELLY, et al.,
Plaintiffs,
v.

No. 1:16-cv-2835-GLR

THE JOHNS HOPKINS UNIVERSITY,
Defendant.
MEMORANDUM IN SUPPORT OF PLAINTIFFS’ UNOPPOSED MOTION
FOR CERTIFICATION OF SETTLEMENT CLASS AND MOTION FOR
APPOINTMENT OF SCHLICHTER, BOGARD & DENTON, LLP AS CLASS
COUNSEL
Under Federal Rule of Civil Procedure 23, Plaintiffs, as representatives of a class of similarly
situated persons and on behalf of The Johns Hopkins University 403(b) Plan, respectfully request
that this Court certify a class for settlement purposes only. Plaintiffs are acting in a representative
capacity on behalf of the Plan to recover losses allegedly caused by breaches of fiduciary duty
committed by Defendant The Johns Hopkins University. “In light of the derivative nature” of
such claims, “breach of fiduciary duty claims brought under [§1132](a)(2) are paradigmatic
examples of claims appropriate for certification as a Rule 23(b)(1) class, as numerous courts
have held.” Boyd v. Coventry Health Care, Inc., 299 F.R.D. 451, 459 (D.Md. 2014)(Chasanow,
J.)(quoting Schering Plough Corp. ERISA Litig., 589 F.3d 585, 604 (3d Cir. 2009) and citing
others). For the reasons set forth below, the Court should certify this action as a class action for
settlement purposes only under Rule 23(b)(1), appoint the named plaintiffs as class
representatives, and appoint Schlichter, Bogard & Denton, LLP as Class Counsel in accordance
with Rule 23(g).
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BACKGROUND
I.

Plaintiffs’ claims.

The Plan is a defined contribution employee pension benefit plan under 29 U.S.C.
§1002(2)(A) and §1002(34). Doc. 27 ¶9; Doc. 29-3 at 7. Defendant The Johns Hopkins
University is Plan administrator and named fiduciary with fiduciary responsibility over the
operation and administration of the Plan. Doc. 27 ¶¶22–24; Doc. 29-3 at 42 (§7.1). These
fiduciary responsibilities include the selection and retention of the providers of administrative
services to the Plan, and the selection, monitoring, and removal of the investment options made
available to participants. Id.
The eight named plaintiffs are Margaret E. Kelley, Katrina Allen, Jeremiah M. Daley, Jr.,
Treva N. Boney, Tracy L. McCracken, Jerrell Baker, Lourdes Cordero, and Francine LamprosKlein. Doc. 27 ¶¶13–20. They are current or former employees of Johns Hopkins and
participants in the Plan. Id.; Doc. 52 at 8–10 (¶¶13–20); see also Plaintiffs’ Declarations, ¶1 of
each (attached hereto).
On August 11, 2016, Plaintiffs brought this action under 29 U.S.C. §1132(a)(2) alleging that
Defendant breached its fiduciary duties and committed prohibited transactions by causing the
Plan to pay unreasonable recordkeeping and administrative expenses and maintaining high-cost
and underperforming investment options. Doc. 1. On December 2, 2016, Plaintiffs filed an
amended complaint asserting additional allegations concerning Defendant’s fiduciary breaches.
Doc. 27. They also sought leave to file a second amended complaint to add allegations to
enhance the particulars by which Defendant breached its fiduciary duties. Docs. 76, 76-1.
Plaintiffs assert seven counts against Defendant. Doc. 27. In Counts I and II, Plaintiffs allege
Defendant breached its duty of loyalty and prudence under 29 U.S.C. § 1104(a)(1)(A)–(B) and
committed prohibited transactions under §1106(a)(1) by locking the Plan into providing the
2
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CREF Stock Account, regardless of its performance or fees, and locking the Plan into TIAA’s
recordkeeping services. In Counts III and IV, Plaintiffs allege that Defendant breached its duties
of loyalty and prudence under 29 U.S.C. §1104(a)(1)(A)–(B) and committed prohibited
transactions under §1106(a)(1) by using five vendors instead of a single recordkeeper, allowing
those recordkeepers to receive unreasonable compensation, failing to prudently monitor and
control recordkeeping expenses, and failing to solicit bids from other recordkeepers. Under
Counts V and VI, Plaintiffs assert that Defendant breached its duties of loyalty and prudence
under 29 U.S.C. §1104(a)(1)(A)–(B) and committed prohibited transactions under §1106(a)(1)
by failing to prudently monitor Plan investment options, resulting in the use of high-cost and
underperforming funds compared to alternatives available to the Plan. Under Count VII, to the
extent Defendant delegated any of its fiduciary duties, Plaintiffs allege that Defendant failed to
prudently monitor the actions of those individuals.1 Plaintiffs seek to recover all losses to the
Plan resulting from each breach of duty under 29 U.S.C. §1109(a) and for other equitable and
remedial relief. See Doc. 27 ¶¶5, 222, 228, 236, 241, 254, 259, 266.
On January 6, 2017, Defendant moved to dismiss the amended complaint. Doc. 29. On
September 29, 2017, the Court granted in part and denied in part Defendant’s motion. Doc. 45.
The motion was granted to the extent Plaintiffs allege under Counts I, III, and V that “Johns
Hopkins acted imprudently by offering too many investment options or higher-cost share classes
in the Plan”, and for Counts II, IV, and VI, to the extent that Plaintiffs allege that maintaining
“mutual funds or that revenue sharing from a mutual fund is a prohibited transaction.” Id. at 3.
The motion was denied in all other respects.

1

Count VII labeled as Count VIII in the amended complaint.
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II.

Proposed Settlement Class.

ERISA authorizes any plan participant to bring an action to enforce ERISA’s fiduciary duties
and to recover all losses to a plan caused by a breach of fiduciary duty. 29 U.S.C. §1132(a)(2),
§1109(a). Here, Plaintiffs are acting “in a representative capacity on behalf of the plan as a
whole” to recover losses to their Plan resulting from Defendant’s breaches of duty, and to obtain
equitable remedies. Mass. Mut. Life. Ins. Co. v. Russell, 473 U.S. 134, 142 n.9 (1985).
On July 22, 2019, the parties reached a settlement concerning the claims asserted in this
litigation. As defined under Section 2.41 of the Settlement Agreement, Plaintiffs seek to certify
the following settlement class:
All persons who participated in the Plan at any time during the Class Period,
including any Beneficiary of a deceased person who participated in the Plan at
any time during the Class Period, and any Alternate Payee of a person subject to a
Qualified Domestic Relations Order who participated in the Plan at any time
during the Class Period.
As defined under Section 2.12 of the Settlement Agreement, the Class Period is defined as
August 11, 2010 through June 30, 2019.
ARGUMENT
To be approved for certification, even as a settlement class, a case must meet the
requirements of Federal Rule of Civil Procedure 23. Fed. R. Civ. P. 23(a)–(b); Amchem
Products, Inc. v. Windsor, 521 U.S. 591, 622 (1997). The Court need not determine whether the
action would be manageable if tried, “for the proposal is that there be no trial.” Amchem, 521
U.S. at 620. “Every class action must satisfy the four requirements of Rule 23(a)—numerosity,
typicality, commonality, and adequacy of representation, with ‘the three final
requirements…tend[ing] to merge.’” Gariety v. Grant Thornton, LLP, 368 F.3d 356, 363 (4th
Cir. 2004)(citing Broussard v. Meineke Disc. Muffler Shops, Inc., 155 F.3d 331, 337 (4th Cir.
1998)). The proposed settlement class must also satisfy the requirements of “one of the three
4
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Rule 23(b) categories.” Id.; see also Boyd, 299 F.R.D. at 457–59 (discussing requirements for
settlement only class); Decohen v. Abbasi, LLC, 299 F.R.D. 469, 476 (D.Md. 2014)(Quarles,
J.)(same).
District courts consistently certify ERISA fiduciary breach actions under Rule 23(b)(1)
brought by Plaintiffs’ undersigned counsel. E.g., Sims v. BB&T Corp., No. 15-732, 2017 WL
3730552 (M.D.N.C. Aug. 28, 2017); Clark v. Duke Univ., No. 16-1044, 2018 WL 1801946
(M.D.N.C. Apr. 13, 2018); Cunningham v. Cornell Univ., No. 16-6525, 2019 WL 275827
(S.D.N.Y. Jan. 22, 2019); Cassell v. Vanderbilt Univ., No. 16-2086, 2018 WL 5264640
(M.D.Tenn. Oct. 23, 2018); Tracey v. MIT, No. 16-11620, 2018 WL 5114167 (D.Mass. Oct. 19,
2018); Henderson v. Emory Univ., No. 16-2920, 2018 WL 6332343 (N.D.Ga. Sept. 13, 2018);
Sacrerdote v. New York Univ., No. 16-6284, 2018 WL 840364 (S.D.N.Y. Feb. 13, 2018);
Marshall v. Northrop Grumman Corp., No. 16-6794, 2017 WL 6888281 (C.D.Cal. Nov. 2,
2017); Krueger v. Ameriprise Fin., Inc., 304 F.R.D. 55 (D.Minn. 2014); Martin v. Caterpillar,
No. 07-1009, 2010 WL 3210448 (C.D.Ill. Aug. 12, 2010); Will v. General Dynamics Corp., No.
06-00698, Doc. 243 (S.D.Ill. Aug. 9, 2010); Taylor v. United Tech. Corp., No. 06-1494, 2008
WL 2333120 (D.Conn. June 3, 2008); Kanawi v. Bechtel Corp., 254 F.R.D. 102 (N.D.Cal.
2008); Tussey v. ABB Inc., 06-4305, 2007 WL 428964 (W.D.Mo. Dec. 3, 2007); In re Northrop
Grumman Corp. ERISA Litig., No. 06-6213, 2011 WL 3505264 (C.D.Cal. Mar. 29, 2011).
I.

Rule 23(a) is satisfied.

Before an action may be certified as a class action, the following requirements of Rule 23(a)
must be satisfied:
(a)
(b)

the class is so numerous that joinder of all members is
impracticable;
there are questions of law or fact common to the class;

5

Case 1:16-cv-02835-GLR Document 85-1 Filed 08/06/19 Page 6 of 14

(c)
(d)

the claims or defenses of the representative parties are typical of
the claims or defenses of the class; and
the representative parties will fairly and adequately protect the
interests of the class.

Fed. R. Civ. P. 23(a).
A. Numerosity
Plaintiffs’ proposed Settlement Class satisfies the numerosity requirement under Rule
23(a)(1) because joinder of all class members is impracticable. The Plan has maintained over
19,000 participants or more during the proposed class period. Doc. 29-5 at 3 (2010: 19,477,
2011: 21,627 participants); Doc. 52 at 8 (¶12)(2015: 24,561 participants). The numerosity
requirement is easily satisfied. See Gunnells v. Healthplan Servs., Inc., 348 F.3d 417, 425 (4th
Cir. 2003)(finding that over 1,400 employees satisfied the numerosity requirement); Decohen,
299 F.R.D. at 477 (noting that “classes as few as 25 to 30 members” satisfy numerosity).
B. Commonality
The commonality requirement is met when there is a common question “that can be resolved
for each class member in a single hearing[.]” Thorn v. Jefferson-Pilot Life Ins. Co., 445 F.3d
311, 219 (4th Cir. 2014); Fed. R. Civ. P. 23(a)(2). That common question “must be of such a
nature that it is capable of classwide resolution—which means that determination of its truth or
falsity will resolve an issue that is central to the validity of each one of the claims in one stroke.”
Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011). “Even a single question will do.” Id.
at 359 (quotation and editing marks omitted). Due to the nature of ERISA fiduciary breach
claims, “commonality is quite likely to be satisfied.” In re Schering Plough Corp. ERISA Litig.,
589 F.3d at 599 n.11; see also Boyd, 299 F.R.D. 451 at 458 (numerous common questions of law
and fact, “principally whether Defendants violated their fiduciary duties” by maintaining an
imprudent investment); Tatum v. R.J. Reynolds Tobacco Co., 254 F.R.D. 59, 64 (M.D.N.C.

6
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2008)(commonality satisfied where plaintiff alleged defendants were fiduciaries and breached
their duties by failing to investigate decision to eliminate fund from plan).
In this action, Defendant owed its fiduciaries duties to the Plan and made decisions at the
Plan level affecting the Plan as a whole, and hence, all participants. See 29 U.S.C. §1104(a)(1);
Doc. 29-3 at 42 (§7.1). The same menu of options, the same fee structures, and the same
fiduciary actions and omissions applied to all participants. E.g., Doc. 29-4 (Summary Plan
Description outlining operation of Plan); Doc. 29-6 (“Investment Options Comparative Chart”);
Doc. 29-3 (single plan document); Doc. 33-4 (TIAA recordkeeping services agreement for Plan);
Doc. 33-3 (Plan and Investment Notice). Plaintiffs have identified numerous common questions
of law and fact that can be resolved as to the Plan, including whether Defendant owed fiduciary
duties to the Plan, whether Defendant breached those duties, whether the Plan suffered losses
resulting from each breach, and what are the losses to the Plan resulting from each breach of
duty. Doc. 27 at 136 (¶213(b)). The evidence needed to answer these contentions are Plan-level
facts and do not depend on particular circumstances of any one participant. Therefore, the
questions of law and fact in this action are common to each class member, as numerous federal
courts in similar cases have found. Sims, 2017 WL 3730552, at *2; Clark, 2018 WL 1801946, at
*6; Krueger, 304 F.R.D. at 572; Kanawi, 254 F.R.D. at 110.
C. Typicality
Rule 23(a)(3) requires the claims of the class representatives to be “typical of the claims” of
the class. Fed. R. Civ. P. 23(a)(3). “[T]he named plaintiff’s claim and the class claims [must be]
so interrelated that the interests of the class members will be fairly and adequately protected in
their absence.” Deiter v. Microsoft Corp., 436 F.3d 461, 466 (4th Cir. 2006)(citing Gen Tel. Co.
of Southwest v. Falcon, 457 U.S. 147, 155 (1982)). The requirements for commonality and

7
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typicality “tend to merge.” Boyd, 299 F.R.D. at 458. Typicality is met where “the claims asserted
by the named plaintiffs arise from the same course of conduct and are based on the same legal
theories as the claims of the unnamed class members.” Tatum, 254 F.R.D. at 64 (citation
omitted).
Plaintiffs’ claims are typical for many of the same reasons that there are overwhelmingly
common issues of fact and law. Brown v. Nucor Corp., 576 F.3d 149, 152 (4th Cir. 2009). The
claims of the named plaintiffs and all class members arise from the same events and course of
conduct because Defendant’s decisions regarding the Plan’s recordkeepers and investment
options were directed to and affected the Plan as a whole. The named plaintiffs and all class
members are asserting the same claims based on the same legal theory and remedial theory—
enforcement through §1132(a)(2) of Defendant’s obligations under §1109(a) to make good to the
Plan the losses resulting from Defendant’s breach of duty and prohibited transactions and to
obtain appropriate equitable relief.
Because a §1132(a)(2) claim is inherently a representative claim, any participant’s claim is
necessarily typical of the claims of the class because any participant is asserting the Plan’s claim.
For these reasons, courts routinely find any participant’s ERISA fiduciary breach claim to be
typical of the claims of all participants in the plan. See, e.g., Boyd, 299 F.R.D. at 459; Sims, 2017
WL 3730552, at *4; Tatum, 254 F.R.D. at 64–66; Kanawi, 254 F.R.D. at 110; Krueger, 304
F.R.D. at 573; see also Schering Plough, 589 F.3d at 604 (fiduciary breach actions under
§1132(a)(2) are “paradigmatic examples of claims appropriate for certification”); Boyd, 299
F.R.D. at 459 (same).
D. Adequacy of Representation
Plaintiffs “will fairly and adequately protect the interests of the class.” Fed. R. Civ. P.

8
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23(a)(4). “Representation is adequate if: (1) the named plaintiff's interests are not opposed to
those of other class members, and (2) the plaintiff’s attorneys are qualified, experienced, and
capable.” Boyd, 299 F.R.D. at 459 (citing Mitchell–Tracey v. United Gen. Title Ins. Co., 237
F.R.D. 551, 558 (D. M. 2006)(Davis, J.)).
The named plaintiffs’ interests are aligned with the absent class members’ interests. All class
members—including the named plaintiffs—are acting on behalf of their Plan, enforcing the
fiduciary duties Defendant owed to the Plan, and seeking to recover damages and obtain
equitable relief due to the Plan. See 29 U.S.C. §1109(a); Mass. Mut. Life Ins. Co., 473 U.S. at
142 n.9; see also Plaintiffs’ Declarations, ¶5 of each. They also are committed to vigorously
prosecuting this action on behalf of their fellow participants. Plaintiffs’ Declarations, ¶3.
Because Plaintiffs are pursuing claims on behalf of the Plan (not individual claims), there is no
conflict between Plaintiffs’ individual interests and the interests of the class. Krueger, 304
F.R.D. at 574–75. To the contrary, the interests of all Plan participants are aligned because “all
class members ‘share common objectives and the same factual and legal positions and have the
same interest in establishing the liability of defendants.’” Ward v. Dixie Nat’l Life Ins. Co., 595
F.3d 164, 180 (4th Cir. 2010)(editing marks omitted, quoting Gunnells, 348 F.3d at 434, 431).
Additionally, Plaintiffs’ counsel, Schlichter, Bogard & Denton LLP, has extensive
experience in prosecuting ERISA fiduciary breach class actions and will fairly and adequately
represent the interests of the class in this case. Decl. of Jerome J. Schlichter ¶¶4–28. The firm
conducted an extensive investigation of the claims in this action, and is committed to devoting all
necessary resources to representing the class and vigorously prosecuting this action, as it has
done in numerous prior ERISA fiduciary breach actions. Id. ¶¶6–7, 15, 19. The firm’s experience
also is shown by its appointment as class counsel in 30 ERISA fiduciary breach class actions. Id.
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¶10 (listing cases). In addition, the firm has obtained substantial settlements and judgments in
numerous cases. Id.¶13. The firm also has successfully handled other class actions outside of the
ERISA context. Id. ¶¶29–31. In one of those cases, the court noted that the firm “performed the
role of a ‘private attorney general’”. Id. ¶31.
In excessive fee litigation, Schlichter, Bogard & Denton is regarded as the “preeminent firm”
having “achieved unparalleled results on behalf of its clients” in the face of “enormous risks”.
Nolte v. Cigna Corp., No. 07-2046, 2013 WL 12242015, at *3–4 (C.D.Ill Oct. 15, 2013). Prior to
bringing excessive fee cases involving 401(k) and 403(b) plans, no such cases had been pursued
by other private attorneys or the Department of Labor. Schlichter Decl. ¶5. And no other law
firm has committed the resources that Plaintiffs’ counsel has committed to successfully pursuing
ERISA class actions on behalf of employees and retirees. Id. ¶¶8, 19. Plaintiffs’ counsel are
“experts in ERISA litigation”. Krueger v. Ameriprise Fin., Inc., No. 11-2781, 2015 WL
4246879, at *2 (D.Minn. July 13, 2015)(citation omitted); In re Northrop Grumman Corp.
ERISA Litig., No. 06-6213, 2017 WL 9614818, at *4 (C.D.Cal. Oct. 24, 2017)(Schlichter,
Bogard & Denton “is highly experienced” in ERISA class actions). The firm also obtained the
only victory of an ERISA 401(k) excessive fee Supreme Court case, which unanimously held
that an ERISA fiduciary has a continuing duty to monitor plan investments and remove
imprudent ones. Tibble v. Edison Int’l,135 S.Ct. 1823, 1828–29 (2015).
Schlichter, Bogard & Denton’s work has attributed to substantial fee reductions in the
industry that “approach[ed] $2.8 billion in annual savings for American workers and retirees.”
Nolte, 2013 WL 12242015, at *3. Plaintiffs’ counsel’s efforts have “significantly improved
401(k) plans across the country[.]” Spano v. Boeing Co., No. 06-743, 2016 WL 3791123, at *3
(S.D.Ill. Mar. 31, 2016). District courts have consistently commended Schlichter, Bogard &
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Denton for displaying “extraordinary skill and determination” in obtaining substantial recoveries
on behalf of participants and beneficiaries in ERISA retirement plans. E.g., Beesley v. Int’l Paper
Co., No. 06-703, 2014 WL 375432, at *2 (S.D.Ill. Jan. 31, 2014).
Recently, on June 24, 2019, Judge Eagles from the Middle District of North Carolina
“recognized the experience, reputation, and ability” of Schlichter, Bogard & Denton and found
that the firm “demonstrated diligence, skill, and determination in this matter and, more generally,
in an area of law in which few attorneys and law firms are willing or capable of practicing.”
Clark v. Duke Univ., No. 16-1044, Doc. 165 at 7 (M.D.N.C. June 24, 2019); see also Sims v.
BB&T Corp., No. 15-732, 2019 WL 1993519, at *3 (M.D.N.C. May 6, 2019)(Plaintiffs’ counsel
“displayed skill and determination” and “diligently advocated on behalf of the class”). Chief
Judge Osteen from the same District similarly commended the efforts of Plaintiffs’ counsel in
obtaining a “significant monetary award”, as well as the valuable improvements to the plan
obtained through the settlement. Kruger v. Novant Health, Inc., No. 14-208, 2016 WL 6769066,
at *6 (M.D.N.C. Sept. 29, 2016).
For these reasons, the named plaintiffs should be appointed as class representatives and
Schlichter, Bogard & Denton should be appointed as Class Counsel.
II.

The requirements of Rule 23(b)(1) are met.

Having satisfied all of the requirements of Rule 23(a), Plaintiffs need only satisfy one
subsection of Rule 23(b). Plaintiffs’ claims should be certified under either sub-section of Rule
23(b)(1). Because of the trust-like nature of a defined contribution plan, most ERISA fiduciary
breach actions are certified under Rule 23(b)(1) because they are “paradigmatic” Rule 23(b)(1)
class actions. Boyd, 299 F.R.D. at 459 (quoting In re Schering Plough Corp. ERISA Litig., 589
F.3d at 604 and others); DiFelice v. U.S. Airways, 235 F.R.D. 70, 80 (E.D.Va. 2006); Tatum, 254
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F.R.D. at 67; Krueger, 304 F.R.D. at 575–78; Marshall, 2017 WL 6888281, at *9; see supra at 5
(listing cases).
Rule 23(b)(1) provides:
A class action may be maintained if Rule 23(a) is satisfied, and if:
(1) prosecuting separate actions by or against individual class members would
create a risk of:
(A) inconsistent or varying adjudications with respect to individual class
members that would establish incompatible standards of conduct for the party
opposing the class; or
(B) adjudications with respect to individual class members that, as a practical
matter, would be dispositive of the interests of the other members not parties to
the individual adjudications or would substantially impair or impede their ability
to protect their interests[.]
Fed. R. Civ. P. 23(b)(1).
Rule 23(b)(1)(A) is satisfied because separate actions over whether Defendant violated its
fiduciary duties could result in decisions that place incompatible requirements on Defendant in
terms of either the losses that Defendant would have to pay back to the Plan, the requirements for
obtaining future Plan services, or both. Similarly, the proposed settlement class is proper under
23(b)(1)(B) because it would eliminate prejudice to the putative class members. Plaintiffs bring
this case in a representative capacity to recover the Plan’s losses based on Defendant’s actions
that took place on a Plan-wide basis. Different participants pursuing their own claims could
result in conflicting judgments over whether Defendant’s actions in providing certain Plan
investments constituted a breach of fiduciary and the prudent alternative by which to measure
Plan losses. A judgment for one participant in an individual action over these issues practically
could affect another participant’s action because the latter court will at least be influenced by the
prior court’s decision. Similarly, several independent adjudications that the Plan’s administrative
and investment management fees were excessive at different points in time and by different
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Case 1:16-cv-02835-GLR Document 85-1 Filed 08/06/19 Page 13 of 14

amounts (or were not excessive at all) would result in conflicts over a determination that
necessarily applies to the Plan generally and hence to all participants throughout the class period.
Based on the foregoing, the Court should certify the Settlement Class under Rule 23(b)(1).
CONCLUSION
Plaintiffs respectfully request that the Court certify the Settlement Class for settlement
purposes only, appoint the named plaintiffs as class representatives, and appoint Schlichter,
Bogard & Denton, LLP as Class Counsel.

August 6, 2019

Respectfully submitted,
/s/
SCHLICHTER BOGARD & DENTON LLP
Jerome J. Schlichter (pro hac vice)
Michael A. Wolff (pro hac vice)
Kurt C. Struckhoff (pro hac vice)
100 South Fourth Street, Suite 1200
St. Louis, MO 63102
Phone: (314) 621-6115
Fax: (314) 621-5934
jschlichter@uselaws.com
mwolff@uselaws.com
kstruckhoff@uselaws.com
and
Gregory P. Care, Bar No. 29040
BROWN, GOLDSTEIN & LEVY, LLP
120 E. Baltimore Street, Suite 1700
Baltimore, Maryland 21202
Telephone: (410) 962-1030
Fax: (410) 385-0869
gpc@browngold.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on August 6, 2019, I electronically filed the foregoing document with the
Clerk of Court using the CM/ECF system, which will automatically send e-mail notification of
such filing to the attorneys of record.
/s/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(Northern Division)
MARGARET E. KELLY, et al.,
Plaintiffs,
v.

No. 1:16-cv-2835-GLR

THE JOHNS HOPKINS UNIVERSITY,
Defendant.

DECLARATION OF JEROME J. SCHLICHTER
1.

I am the founder and managing partner of the law firm of Schlichter, Bogard &

Denton, LLP, counsel for Plaintiffs in this case. I am familiar with the facts set forth below and
able to testify to them.
2.

I received my Bachelor’s degree in Business Administration from the University

of Illinois in 1969, with honors and was a James Scholar. I received my Juris Doctorate from the
University of California at Los Angeles (UCLA) Law School in 1972, where I was an Associate
Editor of UCLA Law Review. I am licensed to practice law in the states of Illinois, Missouri, and
California and am admitted to practice before the Supreme Court of the United States, the
Second, Third, Fourth, Fifth, Seventh, Eighth and Ninth Circuit Courts of Appeals and numerous
U.S. District Courts. I have also been an Adjunct Professor teaching trial practice at Washington
University School of Law, and repeatedly selected by my peers for the list of The Best Lawyers
in America.
3.

Through over 40 years of practice, I have handled, on behalf of plaintiffs,

substantial personal injury, civil rights class actions, mass torts and class action fiduciary breach
litigation under the Employee Retirement Income Security Act (ERISA), on behalf of
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participants in large 401(k) and 403(b) plans. In 2007, I was ranked number 3 in a list of the 100
most influential people nationally in the 401(k) industry in the industry publication 401(k) Wire.
I have also been named on the list numerous times in subsequent years. I have also spoken on
ERISA litigation breach of fiduciary duty claims at national ERISA seminars as well as other
national bar seminars.
4.

Beginning in early 2005, my firm and I began thoroughly investigating industry

practices in large 401(k) plans, and identifying potential claims on behalf of employees and
retirees who rely on such plans for their retirement security.
5.

After more than a year and a half of investigation of the industry, in September

2006, my firm began pursuing class actions on behalf of 401(k) employees’ and retirees’ alleging
breaches of fiduciary duties under ERISA based on excessive fees, conflicts of interests and
prohibited transactions. At the time these cases were filed, no such cases had not been pursued
either by other private lawyers or the United States Department of Labor, which is responsible
for enforcing ERISA.
6.

After close to a decade of handling excessive 401(k) fee cases, my firm and I

began investigating similar claims for excessive fees and imprudent investments involving large
403(b) plans sponsored by private universities. This investigation was extensive, lasting well
over one year prior to the filing of a 403(b) university plan lawsuit. My firm and I thoroughly
researched legal and factual issues concerning 403(b) plans in general, as well as conducted
specific analyses pertaining to each 403(b) plan under investigation. We also were assisted by
experienced industry professionals knowledgeable about prudent fiduciary practices governing
403(b) plans, the market rate for 403(b) plan services, and other issues pertaining to the
administration of 403(b) plans.

2
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7.

Beginning in August 2016, after more than one year of diligently investigating

potential fiduciary breach claims involving 403(b) plans, my firm expanded its national ERISA
practice by filing excessive 403(b) fee cases against private universities. These lawsuits alleged
fiduciary breaches in 403(b) plans similar to the 401(k) excessive fee cases being handled by my
firm. This lawsuit was one of a number of lawsuits that were filed in 2016 alleging breaches of
fiduciary duty and prohibited transactions concerning excessive fees charged to 403(b) plan
participants and imprudent investments included in their plans.
8.

No law firm had ever brought an excessive 401(k) or 403(b) case before my firm

did, and no other law firm has brought the number of cases our firm has brought or committed
the resources my firm has committed to them.
9.

Since 2006, my firm has filed over 30 ERISA class actions alleging excessive fees

in large 401(k) and 403(b) plans. These cases have been filed in judicial districts throughout the
United States, including districts within the First, Second, Third, Fourth, Seventh, Eighth, Ninth,
Tenth, and Eleventh Circuits.
10.

In each of the above cases in which the issue of class counsel was decided, the

court appointed my firm as class counsel—a total of 30 cases, including the following: Bell v.
Pension Cmte. of ATH Holding Co., No. 15-2062, Doc. 347 (S.D.Ind. Jan. 24, 2019);
Cunningham v. Cornell Univ., No. 16-6525, Doc. 219 (S.D.N.Y. Jan. 22, 2019); Cassell v.
Vanderbilt Univ., No. 16-2086, Doc. 126 (M.D.Tenn. Oct. 23, 2018); Cates v. Trustees of
Columbia Univ., No. 16-6524, Doc. 218 (S.D.N.Y. Nov. 15, 2018); Henderson v. Emory Univ.,
No. 16-2920, Doc. 167 (N.D.Ga. Sept. 13, 2018); Tracey v. MIT, No. 16-11620, Doc. 157
(D.Mass. Oct. 19, 2018); Sacerdote v. New York University, No. 16-6284, 2018 U.S.Dist.LEXIS
23540, 16 (S.D.N.Y. Feb. 13, 2018); Clark v. Duke Univ., No. 16-1044, 2018 U.S.Dist.LEXIS
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62532 (M.D.N.C. Apr. 13, 2018); Ramos v. Banner Health, No. 15-2556, Doc. 296 (D.Colo.
Mar. 23, 2018); Troudt v. Oracle Corp., No. 16-175, 2018 U.S.Dist.LEXIS 15151 (D.Colo. Jan.
30, 2018); Pledger v. Reliance Trust, No. 15-4444, Doc. 101 (N.D.Ga. Nov. 7, 2017); Marshall
v. Northrop Grumman Corp., No. 16-6794, Doc. 130 (C.D.Cal. Nov. 3, 2017); Sims v. BB&T
Corp., No. 15-732, 2017 U.S. Dist. LEXIS 137738 (M.D.N.C. Aug. 28, 2017); Gordan v.
Massachusetts Mutual Life Insurance Co., No. 13-30184, Doc. 112 (D.Mass. June 22, 2016);
Kruger v. Novant Health, No. 14-208, Doc. 53 (M.D.N.C. May 17, 2016); Krueger v. Ameriprise
Financial, Inc., 304. F.R.D. 559 (D.Minn. 2014); Abbott v. Lockheed Martin Corp., 286 F.R.D.
388 (S.D.Ill. 2012), and Abbott, No. 06-701, Doc. 403 (S.D.Ill. Aug. 1, 2014); Beesley v. Int’l
Paper Co., No. 06-703, Doc. 240 (S.D.Ill. Sept. 30, 2008), and Doc. 543 (S.D.Ill. Oct. 10, 2013);
Nolte v. Cigna Corp., No. 07-2046, 2013 U.S.Dist.LEXIS 101165 (C.D.Ill. July 3, 2013); Spano
v. Boeing Co., 294 F.R.D. 114 (S.D.Ill. 2013); George v. Kraft Foods Global Inc., No. 08-3799,
2012 U.S.Dist.LEXIS 26536 (N.D.Ill. Feb. 29, 2012)(George II); In re Northrop Grumman
Corp. ERISA Litig., No. 06-6213, 2011 U.S. 94451 (C.D.Cal. Mar. 29, 2011); Will v. General
Dynamics Corp., No. 06-698, 2010 U.S.Dist.LEXIS 95630 (S.D.Ill. Nov. 22, 2010); Martin v.
Caterpillar Inc., No. 07-1009, Doc. 173 (C.D.Ill. April 21, 2010); Tibble v. Edison Int’l, No. 075359, 2009 U.S. Dist. LEXIS 120939 (C.D.Cal. June 30, 2009); George v. Kraft Foods Global
Inc., 251 F.R.D. 338 (N.D.Ill. 2008)(George I); Taylor v. United Tech. Corp., No. 06-1494, 2008
U.S.Dist.LEXIS 43655 (D.Conn. June 3, 2008); Kanawi v. Bechtel Corp., 254 F.R.D. 102
(N.D.Cal. 2008); Tussey v. ABB Inc., No. 06-4305, 2007 U.S.Dist.LEXIS 88668 (W.D.Mo. Dec.
3, 2007); Loomis v. Exelon Corp., No. 06-4900, 2007 U.S.Dist.LEXIS 46893 (N.D.Ill. June 26,
2007).
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11.

As of this time, few law firms nationally have brought similar cases, and no other

law firm has brought the number of cases our firm has brought, or devoted the level of resources
to pursuing similar cases. Schlichter, Bogard & Denton litigated the first full trial of a 401(k)
excessive fee case, resulting in a judgment of $36.9 million for the plaintiffs that was affirmed in
part by the Eighth Circuit. Tussey v. ABB, Inc., No. 06-4305, 2012 U.S.Dist.LEXIS 45240
(W.D.Mo. Mar. 31, 2012), aff’d in part, rev’d in part, 746 F.3d 327 (8th Cir. 2014). As the court
noted in Tussey, “[i]t is well established that complex ERISA litigation involves a national
standard and specialized expertise. Plaintiffs’ attorneys are clearly experts in ERISA litigation.”
Tussey v. ABB, Inc., No. 06-4305, 2012 U.S.Dist.LEXIS 157428, at *9–10 (W.D. Mo. Nov. 2,
2012)(citations omitted).
12.

These cases require a commitment up front to tremendous time and resources. For

example, in the Tussey case, Plaintiffs’ counsel has advanced over $2 million in out-of-pocket
costs, most of which are expert witness fees, and has been carrying those advanced costs without
reimbursement since they were incurred. Only recently has a preliminary settlement been
reached in Tussey, and after almost 13 years to date, my firm has not received any compensation
for its time and we continue to carry all the expenses.
13.

Schlichter, Bogard & Denton has obtained monetary settlements on behalf of

401(k) and 403(b) plan participants in numerous cases, as well as substantial and valuable
affirmative relief. These settlements include: Cassell v. Vanderbilt Univ., No. 16-2086
(M.D.Tenn.); Clark v. Duke Univ., No. 16-1044 (M.D.N.C.); Tussey v. ABB, Inc., No. 06-4305
(W.D.Mo.); Bell v. Pension Cmte. of ATH Holding Co., No. 15-2062 (S.D.Ind.); Sims v. BB&T
Corp., No. 15-732 (M.D.N.C.); Ramsey v. Philips N.A., No. 18-1099 (S.D.Ill.); In re Northrop
Grumman ERISA Litig., No. 06-6213 (C.D.Cal.); Abbott v. Lockheed Martin Corp., No. 06-701
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(S.D.Ill.); Spano v. Boeing Co., No. 06-743 (S.D.Ill.); Gordan v. Mass. Mutual Life Ins. Co., No.
13-30184 (D.Mass.); Kruger v. Novant Health, Inc., No. 14-208 (M.D.N.C); Krueger v.
Ameriprise Financial, Inc., No. 11-2781 (D.Minn.); Kanawi. v. Bechtel Corp., No. 06-5566
(N.D. Cal.); Beesley v. Int’l Paper Co., No. 06-703 (S.D.Ill.); Will v. General Dynamics Corp.,
No. 06-698 (S.D.Ill.); Nolte v. Cigna Corp., No. 07-2046 (C.D.Ill); George v. Kraft Foods
Global, Inc., Nos. 07-1713 & 08-3799 (N.D.Ill.); and Martin v. Caterpillar, Inc., No. 07-1009
(C.D. Ill.). No other firm can match Schlichter, Bogard & Denton’s track record of success in
ERISA excessive fee litigation.
14.

In many of these cases, settlements were reached only after years of litigation and

after Schlichter, Bogard & Denton conducted extensive discovery, defeated motions to dismiss
and for summary judgment, obtained class certification, and, in some, handled one or more
interlocutory appeals. In Spano v. Boeing Co., No. 06-743 (S.D.Ill.), filed September 28, 2006, a
provisional settlement was reached on the day that trial was scheduled to commence, August 26,
2015, after nine years of litigation, including an interlocutory appeal to the Seventh Circuit, 633
F.3d 574. Similarly, in Abbott v. Lockheed Martin Corp., No. 06-701 (S.D.Ill.), filed September
11, 2006, the parties reached a settlement on December 14, 2014, the day before trial, after over
eight years of litigation and two interlocutory class certification appeals, including Schlichter,
Bogard & Denton successfully obtaining reversal of a denial of class certification, 725 F.3d 803
(7th Cir. 2013), and a petition for writ of certiorari that the firm successfully opposed.
15.

My firm has devoted all the necessary resources to litigating cases brought on

behalf of participants and retirees, and will continue to do so in each case until their conclusion.
16.

For instance, in Tibble v. Edison Int’l, No. 07-5359 (C.D. Cal.), after partial

summary judgment for the defendants and a partial judgment for the plaintiffs at trial, the parties

6
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cross-appealed to the Ninth Circuit, which affirmed the district court in all respects, 729 F.3d
1110 (9th Cir. 2013). Schlichter, Bogard & Denton successfully petitioned the Supreme Court
for a writ of certiorari on the issue of whether ERISA’s six-year statute of limitations bars a
claim that the fiduciary breached its ongoing duty to remove imprudent retail investments more
than six years after the funds were first included in the Plan. This was the first 401(k) excessive
fee case the Supreme Court ever took. Numerous amici supported the plaintiffs, including the
United States Solicitor General, AARP, and the National Pension Rights Center. The Supreme
Court ruled in favor of plaintiffs unanimously 9–0, and remanded for further proceedings. Tibble
v. Edison Int’l, 135 S. Ct. 1823, 1829 (2015). Thereafter, on December 16, 2016, the Ninth
Circuit, sitting en banc, unanimously reversed a Ninth Circuit panel decision following the
Supreme Court’s decision and remanded for trial. Tibble v. Edison Int’l, 843 F.3d 1187 (9th Cir.
2016). Following remand, in August 2017, the plaintiffs obtained a judgment of $13.4 million in
plan losses and investment opportunity. Tibble, No. 07-5359, 2017 WL 3523737 (C.D.Cal. Aug.
16, 2017); Tibble, Docs. 570, 572. A portion of the case is still on appeal.
17.

In Tussey v. ABB, Inc., No. 06-4305, following the month long trial in 2010 and

the district court’s judgment, 2012 U.S.Dist.LEXIS 45240 (W.D.Mo. Mar. 31, 2012), the Eighth
Circuit affirmed in part, reversed in part, and remanded for further proceedings on one of the
plaintiff’s claims, 746 F.3d 327 (8th Cir. 2014). On March 9, 2017, the plaintiffs prevailed on a
second appeal to the Eighth Circuit, which affirmed the district court’s finding that the company
breached its duties and remanded for the district court to determine an award of damages. Tussey
v. ABB, Inc., 850 F.3d 951 (8th Cir. 2017). Only recently have the parties finally reached a
settlement in the case and obtained preliminary approval of the settlement.

7
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18.

My firm also handled the first excessive 403(b) case in history to go to trial.

Sacerdote v. New York Univ., 328 F.Supp.3d 273 (S.D.N.Y. 2018). That trial occurred in April
2018, and judgment was entered on July 31, 2018, finding in favor of New York University and
against the plaintiffs. The plaintiffs have moved to vacate the judgment and for a new trial. Their
motion remains pending.
19.

In short, Schlichter, Bogard & Denton has demonstrated its commitment to

devoting all the necessary resources to pursuing ERISA fiduciary breach claims on behalf of
401(k) and 403(b) participants, and will do the same if appointed class counsel in this case.
20.

Based on handling numerous ERISA excessive fee class actions, Schlichter,

Bogard & Denton has extensive experience handling the complex nuances present in all phases
of these claims, including the pleading stage, discovery, class certification, dispositive motions,
trial, and appeals.
21.

The firm’s expertise in successfully handling these cases has been noted by

numerous federal judges. In Beesley v. International Paper, a similar ERISA excessive fee case
that resulted in a settlement of $30 million plus substantial affirmative relief following seven
years of litigation, Judge David Herndon observed: “Litigating this case against formidable
defendants and their sophisticated attorneys required Class Counsel to demonstrate extraordinary
skill and determination. Schlichter, Bogard & Denton and lead attorney Jerome Schlichter’s
diligence and perseverance, while risking vast amounts of time and money, reflect the finest
attributes of a private attorney general.” Beesley v. Int’l Paper Co., No. 06-703-DRH, 2014
U.S.Dist.LEXIS 12037, at *8 (S.D.Ill. Jan. 31, 2014).
22.

In Will v. General Dynamics, another ERISA excessive fee case that settled for

$16.5 million plus significant affirmative relief after four years of litigation, Judge Patrick

8
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Murphy found that litigating the case and achieving a successful result for the class “required
Class Counsel to be of the highest caliber and committed to the interests of the participants and
beneficiaries of the General Dynamics 401(k) Plans.” Will v. General Dynamics Corp., No. 06698, 2010 U.S.Dist.LEXIS 123349, at *9 (S.D.Ill. Nov. 22, 2010).
23.

In connection with approving a settlement reached after six plus years of litigation

that included a monetary recovery of $35 million and “powerful affirmative relief” in the form of
“market-priced recordkeeping services, state-of-the-art fee and expense disclosures to
participants; and other steps to control investment expenses,” Judge Harold Baker stated that
Schlichter, Bogard & Denton is the “preeminent firm in 401(k) fee litigation” and has
“persevered in the face of the enormous risks of representing employees and retirees in this
area.” Nolte v. Cigna Corp., No. 07-2046, 2013 WL 12242015, at *2 (C.D.Ill. Oct. 15, 2013).
The Court noted that “[t]he fee reduction attributed to Schlichter, Bogard & Denton’s fee
litigation and the Department of Labor’s fee disclosure regulations approach $2.8 billion in
annual savings for American workers and retirees.” Id.
24.

After recognizing “their persistence and skill of their attorneys”, Judge

Rosenstengel similarly noted in another excessive 401(k) fee case that Schlichter, Bogard &
Denton “has significantly improved 401(k) plans across the country by bringing cases [.]” Spano
v. Boeing Co., No. 06-743, 2016 WL 3791123, at *3 (S.D.Ill. Mar. 31, 2016). These statements
were made in connection with a settlement that provided $57 million monetary recovery for over
244,000 current and former participants.
25.

In Abbott v. Lockheed Martin Corp., which resulted, after eight plus years of

litigation, in a settlement that included $62 million in monetary relief as well as substantial
affirmative relief, Chief Judge Michael Reagan observed that “Mr. Schlichter and the firm of

9
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Schlichter, Bogard & Denton have demonstrated its well-earned reputation as a pioneer and the
leader in the field” of 401(k) plan excessive fee litigation. Abbott v. Lockheed Martin Corp., No.
06-701, 2015 U.S.Dist.LEXIS 93206, at *4–5 (S.D.Ill. July 17, 2015).
26.

In awarding attorney fees after the month-long trial in Tussey v. ABB, Inc., supra,

Judge Nanette Laughrey found that “Plaintiffs’ attorneys are clearly experts in ERISA
litigation.” 2012 U.S.Dist.LEXIS 157428, at *10. On remand from the Eighth Circuit, Judge
Laughrey further found that as a result of Plaintiffs’ counsel pursuing the case, the litigation had
“clarified ERISA standards in the context of investment fees” and “educated plan administrators,
the Department of Labor, the courts and retirement plan participants about the importance of
monitoring recordkeeping fees and separating a fiduciary’s corporate interest from its fiduciary
obligations. Tussey v. ABB, Inc., No. 06-4305, 2015 U.S.Dist.LEXIS 164818, at *7–8 (W.D.Mo.
Dec. 9, 2015).
27.

In approving a settlement including $32 million plus significant affirmative relief,

Chief Judge William Osteen in Kruger v. Novant Health, Inc., No. 14-208, Doc. 61 at 7–8
(M.D.N.C. Sept. 29, 2016) found that “Class Counsel’s efforts have not only resulted in a
significant monetary award to the class but have also brought improvement to the manner in
which the Plans are operated and managed which will result in participants and retirees receiving
significant savings[.]”
28.

On November 3, 2016, Judge Michael Ponsor found that by securing a $30.9

million settlement, Schlichter, Bogard & Denton had achieved an “outstanding result for the
class,” and “demonstrated extraordinary resourcefulness, skill, efficiency and determination.”
Gordan v. Mass Mutual Life Ins., Co., No. 14-30184, Doc. 144 at 5 (D.Mass. Nov. 3, 2016).
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29.

In addition to ERISA class actions, I and my firm have handled many other class

action cases. Examples of other class actions I have successfully handled include: Brown v.
Terminal Railroad Association, a race discrimination case in the Southern District of Illinois on
behalf of all African-American and Hispanic employees at a railroad; Mister v. Illinois Central
Gulf Railroad, 832 F.2d 1427 (7th Cir. 1987), a failure-to-hire class action brought on behalf of
hundreds of African-American applicants from East St. Louis, Illinois at a major railroad which
was tried to conclusion and successfully appealed to the Seventh Circuit Court of Appeals and
finally concluded with more than $10 million for the class after 12-and-a-half years of litigation;
and Wilfong v. Rent-A-Center, No. 00-680-DRH (S.D.Ill. 2002), a nationwide gender
discrimination in employment case on behalf of women, which was successfully settled for $47
million and substantial affirmative relief to the class of thousands, after defeating the defendant’s
attempt to conduct a reverse auction.
30.

My work in plaintiffs’ employment discrimination class action cases has been

noted by federal judges. Judge James Foreman, in the Mister case, supra, speaking of my efforts,
stated:
This Court is unaware of any comparable achievement of public good by a private
lawyer in the face of such obstacles and enormous demand of resources and
finance.
Order on Attorney’s Fees, Mister v. Illinois Central Gulf R.R., No. 81-3006 (S.D.Ill. 1993).
31.

Judge David Herndon wrote, regarding my and the firm’s handling of the Wilfong

class action, supra:
Class counsel has appeared in this court and has been known to this Court for
approximately 20 years. This Court finds that Mr. Schlichter’s experience,
reputation and ability are of the highest caliber. Mr. Schlichter is known well to
the District Court Judge and this Court agrees with Judge Foreman’s review of
Mr. Schlichter’s experience, reputation and ability.
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Order on Attorney’s Fees, Wilfong v. Rent-A-Center, No. 0068-DRH (S.D.Ill. 2002). Judge
Herndon also noted in Wilfong that I “performed the role of a ‘private attorney general’
contemplated under the common fund doctrine, a role viewed with great favor in this Court” and
described my action as “an example of advocacy at its highest and noblest purpose.” Id.
32.

In the decades of my private practice, I have never been reprimanded, sanctioned

or otherwise disciplined with respect to any aspect of the practice of law.
33.

Attached hereto is a true and correct copy of Schlichter, Bogard and

Denton, LLP’s firm resume.
I declare, under penalty of perjury, that the foregoing is true and correct to the best of my
knowledge and that this declaration was executed this 6th day of August, 2019, in St. Louis,
Missouri.
/s/ Jerome J. Schlichter
Jerome J. Schlichter
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SCHLICHTER BOGARD & DENTON
SELECTED ATTORNEYS BIOGRAPHY
Schlichter Bogard & Denton is a plaintiffs’ law firm which represents individuals in
personal injury actions, class actions and complex litigation involving pension
claims, breaches of fiduciary duties, product liability, and pharmaceutical products.
The following is biographical information on selected attorneys in the firm.

JEROME J. SCHLICHTER
Jerome J. Schlichter received his Bachelor’s degree in Business Administration
from the University of Illinois in 1969, with honors and was a James Scholar. Mr.
Schlichter received his Juris Doctorate from the University of California at Los
Angeles Law School in 1972, where he was an Associate Editor of UCLA Law
Review. Mr. Schlichter is a member of the bar of California, Illinois, and Missouri,
and is admitted to practice before the Supreme Court of the United States and
numerous federal courts. He has also been an Adjunct Professor teaching a trial
class at Washington University Law School.
During his career, Mr. Schlichter has handled on behalf of plaintiffs many
substantial personal injury cases, consumer cases, toxic tort cases, and numerous
complex, multi-plaintiff cases including mass tort cases and numerous ERISA
breach of fiduciary national class actions. He has also held offices in national
plaintiffs’ lawyer groups. For each year since 2007, he has been listed among the
100 most influential persons nationally in the 401(k) industry in the industry
publication 401(k) Wire; he was listed as 3rd most influential in 2007, and 4th most
influential in 2015.
Mr. Schlichter is lead attorney on numerous national class action cases involving
claims on behalf of employees and retirees of excessive fees and fiduciary breaches
in large 401(k) plans. He and the firm are widely acknowledged to have pioneered
the area of 401(k) excessive fee litigation and have obtained settlements in ten of
those cases. In the case of Martin v. Caterpillar a settlement was obtained for the
sum of $16,500,000 plus significant changes in the 401(k) plan. In Will v. General
Dynamics, a settlement has been reached in the sum of $15.15 million plus
additional non-monetary relief. In Kanawi v. Bechtel, the settlement obtained
included $18.5 million as well as additional affirmative relief. In Beesley v.
International Paper, a settlement was reached for the sum of $30 Million, as well as
significant affirmative relief. In George v. Kraft Foods, a settlement was reached for
$9.5 Million plus non-monetary relief. In Nolte v. Cigna, a settlement was reached
for $35 Million plus significant changes in the plan to benefit participants. In
1
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Krueger v. Ameriprise, a settlement was reached for $27.5 Million, and substantial
additional changes to the plan. Abbott v. Lockheed Martin produced a settlement of
$62 million, the largest sum recovered in a 401k excessive fee case in history, plus
significant non-monetary relief. Spano v. Boeing Co., resulted in a $57 million
settlement on behalf of participants in Boeing’s 401(k) plan, including significant
non-monetary relief. Kruger v. Novant Health, Inc., a $32 million settlement was
reached on behalf of 401(k) plan participants, together with substantial affirmative
non-monetary relief. Gordan v. Mass Mutual Life Inss., Co., a settlement was
reached for $30.9 Million with plus additional non-monetary relief.
Mr. Schlichter was the lead attorney for plaintiffs in Tussey v. ABB, Inc., the first
full trial for excessive fees in a 401(k) plan, which resulted in a multi-million dollar
judgment for participants in ABB’s 401(k) Plan, plus substantial reform to the 401k
plan.
Mr. Schlichter is also lead attorney in Tibble v. Edison, in which he and his firm
represent participants in the 401(k) plan of Edison International. In that case, the
U.S. Solicitor General, AARP and other organizations supported his firm’s position
that the case was one of critical importance to all 401(k) participants. In May of
2015, the Supreme Court ruled, unanimously, in favor of the participants in the
plan.
Examples of other class cases handled by Mr. Schlichter include: Brown v.
Terminal Railroad Association, a discrimination case on behalf of African American
and Hispanic workers, which was certified as a class, and concluded with a multimillion dollar settlement after more than 5 years of litigation; Mister v. Illinois
Central Gulf Railroad, 832 F.2d 1427 (7th Cir. 1987), a failure-to-hire suit brought
on behalf of hundreds of African-Americans applicants, which was certified, tried
and successfully appealed to conclusion and finally settled for more than $10 million
after 12 ½ years of litigation, and Wilfong v. Rent-A-Center, No. 00-680-DRH (S.D.
Ill. 2002), a nationwide gender discrimination case on behalf of women employees
and applicants, which was successfully settled for $47 million and other relief to the
class, after defeating the defendant’s attempt to conduct a reverse auction.
Mr. Schlichter has been praised by numerous Federal Judges, retirement plan
groups and national experts for his firm’s work.



The AARP Foundation commented that Mr. Schlichter’s work in the Bechtel
401(k) fee case was “… truly extraordinary.”
In Beesley v. International Paper, an ERISA excessive fee case, U.S. District
Judge David Herndon observed: “Litigating this case against formidable
defendants and their sophisticated attorneys required Class Counsel to
demonstrate extraordinary skill and determination. Schlichter, Bogard &
Denton and lead attorney Jerome Schlichter’s diligence and perseverance,
2
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while risking vast amounts of time and money, reflect the finest attributes of
a private attorney general.” Beesley v. Int’l Paper Co., No. 06-703-DRH, 2014
U.S. Dist. LEXIS 12037, 8 (S.D. Ill. Jan. 31, 2014).
In Will v. General Dynamics, another ERISA excessive fee case, U.S. District
Judge Patrick Murphy found that litigating the case and achieving a
successful result for the class “required Class Counsel to be of the highest
caliber and committed to the interests of the participants and beneficiaries of
the General Dynamics 401(k) Plans.” Will v. General Dynamics Corp., No. 06698-GPM, 2010 U.S. Dist. LEXIS 123349, 9 (S.D. Ill. Nov. 22, 2010).
U.S. District Judge Harold Baker, in Nolte v. Cigna, stated that Schlichter,
Bogard & Denton is the “preeminent firm in 401(k) fee litigation” and has
“persevered in the face of the enormous risks of representing employees and
retirees in this area.” Nolte v. Cigna Corp., Case No. 07-2046, Doc. 413 at 5
(C.D.Ill. Oct. 15, 2013).
Chief U.S. District Judge Michael J. Reagan observed that “Mr. Schlichter
and the firm of Schlichter, Bogard & Denton have demonstrated its wellearned reputation as a pioneer and the leader in the field” of 401(k) plan
excessive fee litigation. He added: “Schlichter, Bogard & Denton’s work
embodies the finest attributes of a private attorney general, risking
significant resources for the good of those saving for their retirement.” Abbott
v. Lockheed Martin Corp., No. 06-701, 2015 U.S. Dist. LEXIS 93206, at 4–5
(S.D. Ill. July 17, 2015). Similar remarks were given by U S. District Judge
Nancy J. Rosenstengel in Spano v. Boeing Co. noting that for over nine years,
Jerome Schlichter and Schlichter, Bogard & Denton have “zealously
represented American workers and retirees seeking to improve their retirement
plan”. Spano v. Boeing Co., Case No. 06-743, Doc. 587 at 2 (S.D.Ill. Mar. 31,
2015).
In Tussey v. ABB, Inc., U.S. District Judge Nanette K. Laughrey emphasized
he significant contribution Schlichter, Bogard & Denton has made to ERISA
litigation, including educating the Department of Labor and courts about the
importance of monitoring fees in 401(k) plans.
Of special importance is the significant, national contribution
made by the Plaintiffs whose litigation clarified ERISA
standards in the context of investment fees. The litigation
educated plan administrators, the Department of Labor, the
courts and retirement plan participants about the importance of
monitoring recordkeeping fees and separating a fiduciary’s
corporate interest from its fiduciary obligations.



Tussey v. ABB, Inc., 2015 U.S.Dist.LEXIS 164818 at 7–8 (W.D.Mo. Dec. 9,
2015).
In Gordan v. Mass Mutual Life Ins., Co., U.S. District Judge Michael Ponsor
found that by securing a $30.9 million settlement, Schlichter, Bogard &
Denton had achieved an “outstanding result for the class,” and “demonstrated
3
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extraordinary resourcefulness, skill, efficiency and determination.” Gordan v.
Mass Mutual Life Ins., Co., No. 14-30184, Doc. 144 at 5 (D. Mass. November 3, 2016).
Widely cited ERISA experts have expressed their opinions that the 401(k) fee cases
brought by Mr. Schlichter directly contributed to the development of the U.S.
Department of Labor’s regulatory initiatives to improve fee transparency. In total,
Schlichter and his firm have been named Class Counsel in fifteen national class
actions alleging fiduciary breaches and prohibited transactions involving the 401(k)
plans of large companies.
Mr. Schlichter has also spoken on Employee Retirement Income Security Act
(“ERISA”) litigation breach of fiduciary duty claims at national ERISA seminars as
well as other national bar seminars. Mr. Schlichter has been widely featured and
quoted in articles concerning 401(k) fees, appearing in such national publications as
the New York Times, Wall Street Journal, USA Today, Bloomberg, Business Week,
Reuters, Forbes, Consumer Reports, and the Los Angeles Times.
Mr. Schlichter has been called a “pioneer” in litigation involving excessive fee
claims under ERISA by the New York Times (October 16, 2014); “A Lone Ranger of
the 401(k)’s” by the New York Times (March 29, 2104); “Public Enemy No. 1 for
401(k) Profiteers” by Investment News (January 26, 2014); “Who Needs Fee
Disclosure When You Have Jerry Schlichter” in Fiduciary News (April 7, 2015); “His
Impact has been humongous” in reducing 401(k) fees in Reuters (November 5,
2013).

ROGER C. DENTON
Roger C. Denton earned his Bachelor of Art degree from Culver Stockton College in
1978, and his Juris Doctorate from Saint Louis University School of Law in 1982,
where he graduated summa cum laude and Order of Woolsack. He is a member of
the bar of Illinois, Missouri and Wisconsin, and is admitted to practice before the
United States Supreme Court. Mr. Denton is also admitted to the United States
District Courts for the Southern, Central and Northern Districts of Illinois, the
Eastern and Western Districts of Wisconsin, and the Eastern and Western Districts
of Missouri.
Mr. Denton has spent his career representing seriously injured individuals and in
mass tort claims for work related injuries, and injuries resulting from the use of
dangerous products and defective pharmaceutical drugs. He has litigated cases in
more than a dozen states, both in state and federal courts, and has a national
reputation in the field of FELA litigation with substantial verdicts in multiple
jurisdictions. In addition to handling his individual cases and medical monitoring
class actions, Mr. Denton is currently serves as co-lead counsel in multiple national
multi district litigation cases, including In re: Pradaxa Products Liability Litigation,
4
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Liaison Counsel in In re Yasmin® and Yaz ® (Drospirenone) Marketing, Sales
Practices and Products Liability Litigation, lead counsel in In re NuvaRing®
Products Liability Litigation. In addition, he has served on national steering
committees in In re Gadolinium-Based Contrast Agents Product Liability Litigation
and In re E.I. Du Pont De Nemours and Company C-8 Personal Injury
Litigation. Mr. Denton has spoken at national seminars and published articles on
mass torts and complex litigation.

NELSON G. WOLFF
Mr. Wolff is a partner in the firm and received his Bachelor of Arts degree in
Biology from Emory University in 1988 and his Juris Doctorate from the University
of Missouri in 1992. He was a member of the Missouri Law Review and a two-time
winner of the National Moot Court Prize for Appellate Advocacy.
He is a member of the bar of Missouri, Illinois, and Arkansas. Mr. Wolff is
admitted to practice before the United States Supreme Court, the United States
Court of Appeals for the Fifth, Seventh, Eighth, and Tenth Circuits, in the United
States District Courts for the Central, Southern, and Northern Districts of Illinois,
Eastern District of Missouri, Western District of Kentucky, and the Eastern and
Western Districts of Arkansas.
Mr. Wolff currently serves on the Board of Governors of the Missouri Association of
Trial Attorneys. He has been selected as a Missouri and Kansas "Super Lawyer"
each year since 2005 and has been repeatedly selected for inclusion in The Best
Lawyers in America. Mr. Wolff has also had articles published in numerous legal
and scientific journals on personal injury subjects and has presented at numerous
legal seminars.
In addition, Mr. Wolff has been involved in multiple national class action ERISA
cases involving challenges to 401(k) plan fees and expenses and breaches of
fiduciary duty. He conducted the trial of Tibble v. Edison, a 401k excessive fee case
in the Central District of California, a case in which the firm of Schlichter, Bogard
& Denton obtained a writ of certiorari in the U.S. Supreme Court, and, in 2015, a
unanimous favorable ruling in the U.S. Supreme Court.

KRISTINE K. KRAFT
Kristine K. Kraft is a partner of the firm. She received her Juris Doctorate from the
University of Missouri-Kansas City in 1990, graduating with distinction and the
honor of the Order of the Bench and Robe. She graduated cum laude from Avila
College in 1983 with a Bachelor of Arts degree. She specializes in litigating highly
complex pharmaceutical cases, mass tort, and complex litigation cases.
5
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She has represented clients throughout the United States, and is a member of the
bar of Missouri, Kansas, and Illinois, as well as in numerous Federal courts.
She serves on the Board of Governors for the Missouri Association of Trial
Attorneys, and has also been selected for inclusion in the “Honors Edition” of the
Cambridge “Who’s Who Among Executive and Professional Women”.
Additionally, Ms. Kraft has been appointed to serve as co-lead counsel and liaison
counsel of In Re NuvaRing® Products Liability Litigation, a Multi-District
Litigation which resulted in a substantial settlement in the U. S. District Court for
the Eastern District of Missouri. She also serves on the Science and Discovery
Committees for the Multi-District Litigation matters: In re Yasmin® and Yaz®
(Drospirenone) Marketing, Sales Practices and Products Liability Litigation, In re
Ortho Evra® Products Liability Litigation and In re Gadolinium-Based Contrast
Agents Product Liability Litigation.
Ms. Kraft is and has been involved in complex litigation, mass torts, and multidistrict litigation.

MICHAEL A. WOLFF
Michael A Wolff is Counsel in the firm. He received his Juris Doctor cum laude
from the University Of Missouri-Columbia in 1990, where he was initiated into the
Order of the Coif. He received his Bachelor of Arts magna cum laude from Colgate
University in 1987, where he was initiated into Phi Beta Kappa. He has extensive
experience in Federal and State appellate and trial practice, as well as fiduciary
litigation, complex commercial litigation, and 401k excessive fee cases.
Mr. Wolff is a member of the bar of Missouri (1990) and Illinois (1991) and is
admitted to practice before the Supreme Court of the United States and many
federal courts. Mr. Wolff has successfully briefed and argued numerous dispositive
motions and federal appeals in 401k excessive fee litigation.
Mr. Wolff is and has been involved in numerous complex, national ERISA class
actions involving 401(k) plans of large employers, including numerous cases
resulting in multi-million dollar settlements and substantial non-monetary
improvements to the 401k plans.

TROY A. DOLES
Troy Doles is Counsel in the firm, and received his Bachelor’s degree from Indiana
University in 1992 and his Juris Doctorate from St. Louis University School of Law
in 1996. He is a member of the bar of Missouri and Illinois and is admitted to
6
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practice before the Supreme Court of the United States and numerous federal
courts.
Mr. Doles has extensive experience in complex class action cases and complex
commercial litigation, including Federal Court and Multi-District Litigation cases.
He has been deeply involved in numerous class actions on behalf of retirement plan
participants, consumers, and health care providers. Mr. Doles has lectured
frequently to a variety of associations and conferences including fiduciary groups,
national and state medical associations, and bar associations.
Mr. Doles was a member of the trial team in Tussey v. A.B.B., a month-long trial
which was the first and is the only full trial of a 401k excessive fee case in history,
and which resulted in a favorable multi-million dollar judgment for plaintiffs.
Mr. Doles is and has been involved in numerous complex, national ERISA class
actions involving 401(k) plans of large employers, including numerous cases
resulting in multi-million dollar settlements and substantial non-monetary
improvements to the 401k plans.

HEATHER LEA
Heather Lea is Counsel in the firm. She graduated with a Bachelor of Arts degree
from Rhodes College in 1994 and with a Juris Doctorate degree from Washington
University School of Law in 2000, where she was Order of the Coif, and the Editorin-Chief of the Washington University Journal of Law and Policy. Ms. Lea is a
member of the bar of Illinois and Missouri, and is admitted to practice before the
Supreme Court of the United States and numerous federal courts.
Ms. Lea was a judicial law clerk to the Honorable Jeanne E. Scott, United States
District Court for the Central District of Illinois and has specialized in ERISA and
pension plan litigation for her entire career. She is currently involved in litigating
class actions under ERISA for claims of fiduciary breaches involving plans of large
employers.
Ms. Lea was a member of the trial team in Tussey v. A.B.B., a month-long trial
which was the first and is the only full trial of a 401k excessive fee case in history,
and which resulted in a favorable multi-million dollar judgment for plaintiffs.
Ms. Lea is and has been involved in numerous complex, national ERISA class
actions involving 401(k) plans of large employers, including numerous cases
resulting in multi-million dollar settlements and substantial non-monetary
improvements to the 401k plans.
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ANDREW D. SCHLICHTER
Andrew Schlichter graduated with a Bachelor of Arts Degree from Georgetown
University cum laude in 2002 and from the University of Michigan Law School cum
laude in 2005, where he was Executive Editor of the Michigan Law Review and
received the Jason H. Honigman award. He is a member of the bars of New York
and Missouri, and is admitted to practice before the Supreme Court of the United
States and numerous federal courts. From 2005 to 2006, he served as a law clerk to
U.S. District Judge David R. Herndon in East St. Louis, Illinois. Prior to joining
Schlichter, Bogard & Denton, LLP, Mr. Schlichter worked for a large New York City
law firm where he practiced complex commercial litigation.
Mr. Schlichter has extensive experience in high-stakes litigation. He has
represented numerous clients in federal and state securities actions, and has
obtained successful results in a broad range of complex matters, including dismissal
with prejudice of a $147 million action asserted in connection with a debt
refinancing and dismissal of several significant claims related to a corporate
merger. He has also represented clients in regulatory matters and investigations,
including investigations related to the collapse of an investment bank's sponsored
hedge funds, off-label promotion at a major pharmaceutical company, and a utility's
response to Hurricane Sandy.
In his pro bono practice, he has served as Counsel to the New York Chief Judge's
Special Commission on the Future of the New York State Courts and in 2013
received a Pro Bono Publico Award from the Legal Aid Society.
Mr. Schlichter represents clients in complex litigation and personal injury
litigation. He is involved in complex national ERISA class actions involving 401k
plans of large employers, which have resulted in multi-million dollar settlements
and substantial non-monetary improvements to the 401(k) plans.

SEAN E. SOYARS
Mr. Soyars received his Bachelor of Arts from St. Mary’s College in 2000. He
received his Juris Doctorate in 2004 from Washington University School of Law. He
is a member of the bar of Missouri and is admitted to practice before numerous
federal courts.
He has extensive experience in appellate advocacy in representing participants in
large 401(k) plans, as well as extensive experience working on all aspects of
complex, national ERISA class actions involving 401(k) plans of large employers,
including numerous cases resulting in multi-million dollar settlements and
substantial non-monetary improvements to the 401(k) plans.
8
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KURT C. STRUCKHOFF
Kurt Struckhoff graduated with a Bachelor of Science degree in finance and
accounting from Saint Louis University in 2006, summa cum laude. He received his
Juris Doctorate from Saint Louis University School of Law in 2009. He is a member
of the bar of Missouri and Illinois and is admitted to practice before the Supreme
Court of the United States and numerous federal courts.
Mr. Struckhoff has been with the firm since 2009.
Mr. Struckhoff was a member of the trial team in Tussey v. A.B.B., a month-long
trial which was the first and is the only full trial of a 401k excessive fee case in
history, and which resulted in a favorable multi-million dollar judgment for
plaintiffs.
Mr. Struckhoff is and has been involved in numerous complex, national ERISA class
actions involving 401(k) plans of large employers, including numerous cases
resulting in multi-million dollar settlements and substantial non-monetary
improvements to the 401k plans.
He has worked extensively in complex litigation in areas including ERISA, pension
issues, securities fraud and fiduciary liability.

JOEL ROHLF
Joel Rohlf graduated with a Bachelor of Arts degree from the University of Iowa
with honors and highest distinction. He received his Juris Doctorate from the
University of Iowa, College of Law in 2008 with high distinction and order of the
coif. He is a member of the bars of Missouri, Illinois, and the District of Columbia
and is admitted to practice before several federal courts.
Joel has extensive experience representing clients in high stakes financial
litigation. He has successfully represented numerous clients in a broad range of
cases, including ERISA, securities, civil RICO, False Claims Act, consumer
protection and pharmaceutical matters.
He has also represented pro bono criminal defendants who cannot afford counsel,
and has handled cases for the American Civil Liberties Union and handled a case
for the National Association of Criminal Defense Lawyers before the United States
Supreme Court in Vermont v. Brillion, 556 U.S. 81 (2009).
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SCOTT APKING
Scott earned his B.A. from The Ohio State University, and an MBA from Webster
University. Scott graduated with honors from the University of Missouri School of
Law. During law school, Scott co-founded the school’s Veterans Clinic, which
represents low-income veterans in VA proceedings at all levels, including before the
U.S. Court of Appeals for Veterans’ Claims and Court of Appeals for Federal
Claims. Scott also served as Senior Associate Editor of the Missouri Law Review.
Prior to joining Schlichter, Bogard & Denton, LLP, Scott worked as a litigator for a
large law firm in St. Louis. Scott is a veteran of Operation Iraqi Freedom and
continues to serve in the United States Army Reserves as a Career Counselor
responsible for over 4,000 Soldiers.
Scott represents clients in complex litigation in federal and state courts throughout
the country. Scott has a broad range of experience representing clients in high
stakes financial litigation, FINRA, consumer protection, and environmental
matters.

ALEX BRAITBERG
Alex earned his B.A. from Cornell University, and his Juris Doctorate from Saint
Louis University, magna cum laude.
Alex has served on the Board of Governors of the Bar Association of Metropolitan
St. Louis since 2017, and is currently the Chair of the Continuing Legal Education
Committee.
Alex represents clients in complex high-stakes cases in courts around the country,
focusing his practice on Employee Retirement Income Security Act (ERISA) and
pension plan litigation. He has extensive experience in class actions, including
fiduciary breach, toxic exposure, product liability and consumer protection cases,
and has obtained substantial results for his clients in a broad range of matters.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND
(Northern Division)

MARGARET E. KELLY, et al.,

Plaintiffs,
No. l:16-cv-2835

v.

THE JOHNS HOPKINS UNIVERSITY,
Defendant.

DECLARATION OF MARGARET E. KELLY

I, Margaret E. Kelly, declare as follows:

1.

I am a named plaintiff in the above-referenced matter and a

participant in The Johns Hopkins University 403(b) Plan ("Plan").
2.

I am seeking to represent a class of participants in the Plan in the

lawsuit. The class is described in detail in Plaintiffs' Motion for Certification of
Settlement Class and Motion for Appointment of Schlichter, Bogard & Denton, LLP,
as Class Counsel.

3.

I understand my responsibilities to represent all class members, and I

am willing to serve as class representative of the class, and participate in the
vigorous prosecution of this lawsuit.

4.

I review court-related documents and other materials sent by my

attorneys and monitor the progress of this action.

5.

I and the other Named Plaintiffs are seeking to recover for the Plan

the losses caused by Defendant's alleged unlawful selection and retention of
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underperforming and high-cost Plan investment options, unreasonable fees charged
for investment management and administrative services, including those paid to

the Plan's five recordkeepers, and are seeking to make changes to the Plan to
remedy those losses and prevent future losses of that kind.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 3 0 Day of Apn! . 2019.

-fl.

2

Case 1:16-cv-02835-GLR Document 85-4 Filed 08/06/19 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND
(Northern Division)

MARGARET E. KELLY, et al.,

Plaintiffs,
No. l:16-cv-2835

v.

THE JOHNS HOPKINS UNIVERSITY,

Defendant.
DECLARATION OF FRANCINE LAMPROS-KLEIN

I, Francine Lampros-Klein, declare as follows:
1.

I am a named plaintiff in the above-referenced matter and a

participant in The Johns Hopkins University 403(b) Plan ("Plan").
2.

I am seeking to represent a class of participants in the Plan in the

lawsuit. The class is described in detail in Plaintiffs' Motion for Certification of
Settlement Class and Motion for Appointment of Schlichter, Bogard & Denton, LLP,
as Class Counsel.

3.

I understand my responsibilities to represent all class members, and I

am willing to serve as class representative of the class, and participate in the
vigorous prosecution of this lawsuit.

4.

I review court-related documents and other materials sent by my

attorneys and monitor the progress of this action.

5.

I and the other Named Plaintiffs are seeking to recover for the Plan

the losses caused by Defendant's alleged unlawful selection and retention of
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underperforming and high-cost Plan investment options, unreasonable fees charged
for investment management and administrative services, including those paid to

the Plan's five recordkeepers, and are seeking to make changes to the Plan to
remedy those losses and prevent future losses of that kind.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 2 9 Day of

. 2019.

WcU
1

2

0 -
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(Northern Division)

MARGARET E. KELLY, et al.,
Plaintiffs,
No. l:16-cv-2835

v.

THE JOHNS HOPKINS UNIVERSITY,
Defendant.

DECLARATION OF JEREMIAH M. DALEY, JR.
I, Jeremiah M. Daley, Jr,, declare as follows:

1.

I am a named plaintiff in the above-referenced matter and a

participant in The Johns Hopkins University 403(b) Plan ("Plan").
2.

I am seeking to represent a class of participants in the Plan in the

lawsuit. The class is described in detail in Plaintiffs' Motion for Certification of
Settlement Class and Motion for Appointment of Schlichter, Bogard & Denton, LLP,
as Class Counsel.

3.

I understand my responsibilities to represent all class members, and I

am willing to serve as class representative of the class, and participate in the
vigorous prosecution of this lawsuit.

4.

I review court-related documents and other materials sent by my

attorneys and monitor the progress of this action.

5.

I and the other Named Plaintiffs are seeking to recover for the Plan

the losses caused by Defendant's alleged unlawful selection and retention of
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underperforming and high-cost Plan investment options, unreasonable fees charged
for investment management and administrative services, including those paid to

the Plan's five recordkeepers, and are seeking to make changes to the Plan to
remedy those losses and prevent future losses of that kind.

I declare under penalty of perjury that the foregoing is true and correct.

Executed thisQ-f

Day of/W - / . '2019.

2
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND
(Northern Division)

MARGARET E. KELLY, et al.,
Plaintiffs ,
No. l:16-cv-2835

v.

THE JOHNS HOPKINS UNIVERSITY,
Defendant.

DECLARATION OF TRACY L. MCCRACKEN

I, Tracy L. McCracken, declare as follows:

1.

I am a named plaintiff in the above-referenced matter and a

participant in The Johns Hopkins University 403(b) Plan ("Plan").
2.

I am seeking to represent a class of participants in the Plan in the

lawsuit. The class is described in detail in Plaintiffs' Motion for Certification of
Settlement Class and Motion for Appointment of Schlichter, Bogard & Denton, LLP,
as Class Counsel.
3.

I understand my responsibilities to represent all class members, and I

am willing to serve as class representative of the class, and participate in the
vigorous prosecution of this lawsuit.

4.

I review court-related documents and other materials sent by my

attorneys and monitor the progress of this action.

5.

I and the other Named Plaintiffs are seeking to recover for the Plan

the losses caused by Defendant's alleged unlawful selection and retention of
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underperforming and high-cost Plan investment options, unreasonable fees charged
for investment management and administrative services, including those paid to

the Plan's five recordkeepers, and are seeking to make changes to the Plan to
remedy those losses and prevent future losses of that kind.

I declare under penalty of perjury that the foregoing is true and correct.

Executed thistP*?

Day of

, 2019.

7

;
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND
(Northern Division)

MARGARET E. KELLY, et al.,

Plaintiffs,
No. l:16-cv-2835

v.

THE JOHNS HOPKINS UNIVERSITY,
Defendant.

DECLARATION OF LOURDES CORDERO
I, Lourdes Cordero, declare as follows:

1.

I am a named plaintiff in the above-referenced matter and a

participant in The Johns Hopkins University 403(b) Plan ("Plan").
2.

I am seeking to represent a class of participants in the Plan in the

lawsuit. The class is described in detail in Plaintiffs' Motion for Certification of
Settlement Class and Motion for Appointment of Schlichter, Bogard & Denton, LLP,
as Class Counsel.

3.

I understand my responsibilities to represent all class members, and I

am willing to serve as class representative of the class, and participate in the
vigorous prosecution of this lawsuit.

4.

I review court-related documents and other materials sent by my

attorneys and monitor the progress of this action.

5.

I and the other Named Plaintiffs are seeking to recover for the Plan

the losses caused by Defendant's alleged unlawful selection and retention of
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underperforming and high-cost Plan investment options, unreasonable fees charged
for investment management and administrative services, including those paid to

the Plan's five recordkeepers, and are seeking to make changes to the Plan to
remedy those losses and prevent future losses of that kind.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 3o Day of @fr)) . 2019.

J

2
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND
(Northern Division)

MARGARET E. KELLY, et al.

Plaintiffs,
No. l:16-cv-2835

v.

THE JOHNS HOPKINS UNIVERSITY,
Defendant.

DECLARATION OF TREVA N. BONEY

I, Treva N. Boney, declare as follows:

1.

I am a named plaintiff in the above-referenced matter and a

participant in The Johns Hopkins University 403(b) Plan ("Plan").
2.

I am seeking to represent a class of participants in the Plan in the

lawsuit. The class is described in detail in Plaintiffs' Motion for Certification of
Settlement Class and Motion for Appointment of Schlichter, Bogard & Denton, LLP,
as Class Counsel.

3.

I understand my responsibilities to represent all class members, and I

am willing to serve as class representative of the class, and participate in the
vigorous prosecution of this lawsuit.

4.

I review court-related documents and other materials sent by my

attorneys and monitor the progress of this action.

5.

I and the other Named Plaintiffs are seeking to recover for the Plan

the losses caused by Defendant's alleged unlawful selection and retention of
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underperforming and high-cost Plan investment options, unreasonable fees charged
for investment management and administrative services, including those paid to
the Plan's five recordkeepers, and are seeking to make changes to the Plan to
remedy those losses and prevent future losses of that kind.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this

Day <M

, 2019.

U

'CM,
c

2
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND
(Northern Division)

MARGARET E. KELLY, et al.,
Plaintiffs,
No. l:16-cv-2835

v.

THE JOHNS HOPKINS UNIVERSITY,
Defendant.

DECLARATION OF JERRELL BAKER
I, Jerrell Baker, declare as follows:

1.

I am a named plaintiff in the above-referenced matter and a

participant in The Johns Hopkins University 403(b) Plan ("Plan").
2.

I am seeking to represent a class of participants in the Plan in the

lawsuit. The class is described in detail in Plaintiffs' Motion for Certification of
Settlement Class and Motion for Appointment of Schlichter, Bogard & Denton, LLP,
as Class Counsel.

3.

I understand my responsibilities to represent all class members, and I

am willing to serve as class representative of the class, and participate in the
vigorous prosecution of this lawsuit.

4.

I review court-related documents and other materials sent by my

attorneys and monitor the progress of this action.

5.

I and the other Named Plaintiffs are seeking to recover for the Plan

the losses caused by Defendant's alleged unlawful selection and retention of
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underperforming and high-cost Plan investment options, unreasonable fees charged
for investment management and administrative services, including those paid to
the Plan's five recordkeepers, and are seeking to make changes to the Plan to
remedy those losses and prevent future losses of that kind.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this

Day

Y. 2019.

2

Case 1:16-cv-02835-GLR Document 85-10 Filed 08/06/19 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(Northern Division)
MARGARET E. KELLY, et al.,
Plaintiffs,

No. 1:16-cv-2835

V.

THE JOHNS HOPKINS UNIVERSITY,
Defendant .

. DECLARATION
OF KATRINA ALLEN
.
,•

I, Katrina Allen, declare as follows:
1.

I am a named plaintiff in the above-referenced matter a~d a
✓

participant in The Johns Hopkins University 403(b) Plan ("Plan").
2.

I am seeking to represent a class of participants in the Plan in the

·lawsuit. The class is described in detail in Plaintiffs' Motion for Certification of
,.

Settlement Class and Motion for Appointment of Schlichter, Bogard & Denton; :tLP,
as Class Counsel.
3.

IF

I understand my responsibilities 'to represent all class members, and I

am willing to serve as class representative of the class, and participate in the
vigorous prosecution of this lawsuit.
4.

I review court-related documents and other materials sent by my

attorneys and monitor the progress of this action.
5.

I and the_other Named Plaintiffs are seeking to recover for the Plan

the losses caused by Defendant's alleged unlawful selection and retention of
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underperforming and high-cost Plan investment options, unreasonable fees charged
for investment management and administrative services, including those paid to
the Plan's five recordkeepers, and are seeking to make changes to the Plan to
remedy those losses and prevent future losses of that kind.

I declare under penalty of perjury that the foregoing is true and correct.
Executed this -3t.' nay of~

, 2019.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(Northern Division)
MARGARET E. KELLY, et al.,
Plaintiffs,
v.

No. 1:16-cv-2835-GLR

THE JOHNS HOPKINS UNIVERSITY,
Defendant.
[PROPOSED] ORDER GRANTING MOTION FOR CERTIFICATION OF
SETTLEMENT CLASS AND MOTION FOR PRELIMINARY APPROVAL OF CLASS
ACTION SETTLEMENT
This litigation arises out of a class action alleging breaches of fiduciary duties and
prohibited transactions against the Defendant The Johns Hopkins University under the Employee
Retirement Income Security Act of 1974 (ERISA), as amended, 29 U.S.C. § 1001, et seq., with
respect to its management, operation, and administration of The Johns Hopkins University
403(b) Plan (the “Plan”). Defendant denies and continues to deny the allegations, claims and
contentions of the Class Representatives, deny that it is liable at all to the Settlement Class, and
denies that the Settlement Class or the Plan has suffered any harm or damage for which it could
be held responsible, as Defendant contends that it acted prudently and in keeping with its
fiduciary responsibilities under ERISA by monitoring, reviewing and evaluating the Plan’s
investment options, monitoring, reviewing and evaluating the administrative fees paid by the
Plan, by eliminating or adding investment options when appropriate, and by negotiating fees for
administrative services for the Plan to ensure that the Plan participants paid reasonable fees for
the services provided.
In their Unopposed Motion for Preliminary Approval of Class Settlement, the Class
Representatives seek preliminary approval of a settlement of the claims asserted in Kelly, et al. v.
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The Johns Hopkins University, No. 16-2835 (“Class Action”). Defendant consented to this
motion. The terms of the Settlement are set out in a Class Action Settlement Agreement dated
July 22, 2019, executed by the parties and their counsel. Plaintiffs also request that the Court
certify a class for settlement only purposes in accordance with the terms of the Settlement.
The Court has considered the proposed Settlement. For purposes of this Order, if not defined
herein, capitalized terms have the definitions in the Settlement Agreement, which is incorporated
herein by reference. Having reviewed the Settlement Agreement and the accompanying and
supporting papers, it is ORDERED as follows:
1.

Class Findings: Solely for the purposes of the Settlement, the Court finds that the

requirements of Rule 23 of the Federal Rules of Civil Procedure have been met as to the
Settlement Class, which is defined as:
All persons who participated in the Plan at any time during the Class
Period, including any Beneficiary of a deceased person who participated in
the Plan at any time during the Class Period, and any Alternate Payee of a
person subject to a Qualified Domestic Relations Order who participated in
the Plan at any time during the Class Period.
The Class Period is August 11, 2010 through June 30, 2019.
A.

The Court finds that Rule 23(a)(1) is satisfied because there are over 20,000

potential class members making joinder impracticable.
B.

The Court finds that Rule 23(a)(2) is satisfied because there are one or more

questions of fact and/or law common to the Settlement Class that can or would be
resolved as to the Plan, not only as to individual participants, including: whether the
fiduciaries to the Plan breached their duties; what are the losses to the Plan resulting
from each breach of duty; and what Plan-wide equitable and other relief, if any, the
Court should impose in light of Defendant’s alleged breach of duty.
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C.

The Court finds that Rule 23(a)(3) is satisfied because the claims of the Class

Representatives are typical of the claims of the Settlement Class because they all arise
from a Plan-level course of conduct.
D.

The Court finds that Rule 23(a)(4) is satisfied because there is no conflict

between Plaintiffs’ individual interests and the interests of the Settlement Class.
Instead, they share the same objectives, share the same factual and legal positions, and
share the same interest in establishing Defendant’s liability. Additionally, Class
Counsel is qualified, reputable, and has extensive experience in ERISA fiduciary
breach class actions such as this one.
E.

The Court finds that, as required by Rule 23(b)(1), individual members of the

Settlement Class pursuing their own claims could result in inconsistent or varying
adjudications as to individual members of the Settlement Class that would establish
incompatible standards of conduct for Defendant, and that adjudication as to individual
class members would, as a practical matter, be dispositive of the interest of other
members not parties to the individual adjudications, or would substantially impair or
impeded those persons’ ability to protect their interests.
F.

The Court finds that Rule 23(g) is satisfied because the law firm Schlichter,

Bogard & Denton, LLP, is capable of fairly and adequately representing the interests of
the Settlement Class. Class Counsel has done substantial work on this case, including
significant investigation, both before filing and thereafter, of the underlying merit of
Plaintiffs’ claims alleged in the Class Action. Class Counsel is highly experienced in
these types of cases and is knowledgeable of the applicable law.
2.

Settlement Class Certification: The Court certifies the following class for
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settlement purposes under Federal Rule of Civil Procedure 23(b)(1):
All persons who participated in the Plan at any time during the
Class Period, including any Beneficiary of a deceased person
who participated in the Plan at any time during the Class Period,
and any Alternate Payee of a person subject to a Qualified
Domestic Relations Order who participated in the Plan at any
time during the Class Period.
3.

Appointment of Class Representatives and Class Counsel: The Court appoints

the Class Representatives to represent the Settlement Class, and Schlichter, Bogard & Denton,
LLP, as Class Counsel.
4.

Preliminary Findings Regarding Proposed Settlement: The Court

preliminarily finds that:
A.

The proposed Settlement resulted from extensive arm’s-length

negotiations;
B.

The Settlement Agreement was executed only after the parties engaged in

extensive litigation for approximately three years and after settlement negotiations
had continued within that period for months, including an in-person mediation
session with a nationally recognized private mediator, and extensive telephonic
and email communications without the mediator;
C.

Class Counsel has concluded that the Settlement Agreement is fair,

reasonable and adequate; and
D.

The Settlement is sufficiently fair, reasonable, and adequate to warrant

sending notice of the Settlement to the Settlement Class.
5.

Fairness Hearing: A hearing is scheduled at the United States District Court for

the District of Maryland (Northern Division), the Honorable District Court Judge George L.
Russell, III, presiding, at ____ a.m./p.m. on ________, 2019, [not before December 9, 2019]
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(the “Fairness Hearing”) to determine, among other issues:
A.

Whether the Settlement Agreement should be approved as fair, reasonable,

and adequate;
B.

Whether the Settlement Notice and notice methodology were performed as

directed by this Court;
C.

Whether the motion for attorneys’ fees and costs to be filed by Class

Counsel should be approved;
D.

Whether an amount of compensation to Class Representatives should be

approved; and
E.

Whether the Administrative Expenses specified in the Settlement

Agreement and requested by the Settling Parties should be approved for payment
from the Gross Settlement Amount.
6.

Establishment of Qualified Settlement Fund: A common fund is agreed to by

the Settling Parties in the Settlement Agreement and is hereby established and shall be known as
the Kelly v. The Johns Hopkins Univ. Litigation Settlement Fund (the “Settlement Fund” or
“Gross Settlement Amount”). The Settlement Fund shall be a “qualified settlement fund” within
the meaning of Treasury Regulations § 1.468-1(a) promulgated under Section 468B of the
Internal Revenue Code. The Settlement Fund shall consist of $14,000,000 and any interest
earned thereon. The Settlement Fund shall be administered as follows:
A.

The Settlement Fund is established exclusively for the purposes of: (i)

making distributions to Class Representatives and the Settlement Class specified
in the Settlement Agreement; (ii) making payments for all settlement
administration costs and costs of notice, including payments of all Administrative
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Expenses specified in the Settlement Agreement; (iii) making payments of all
Attorneys’ Fees and Costs to Class Counsel as awarded by the Court; and (iv)
paying employment, withholding, income and other applicable taxes, all in
accordance with the terms of the Settlement Agreement and this Order. Other than
the payment of Administrative Expenses or as otherwise expressly provided in the
Settlement Agreement, no distribution shall be made from the Settlement Fund
until after the Settlement Effective Date.
B.

Within the time period set forth in the Settlement Agreement, Defendant

or insurer shall cause $14,000,000 to be deposited into the Settlement Fund.
C.

The Court appoints RG/2 Claims Administration LLC as the Settlement

Administrator for providing Settlement Notice, implementing the Plan of
Allocation, and otherwise assisting in administration of the Settlement as set forth
in the Settlement Agreement.
D.

Defendant shall timely furnish a statement to the Settlement Administrator

that complies with Treasury Regulation § 1.468B-3(e)(2), which may be a
combined statement under Treasury Regulation § 1.468B-3(e)(2)(ii), and shall
attach a copy of the statement to their federal income tax returns filed for the
taxable year in which Defendant makes a transfer to the Settlement Fund.
E.

Defendant shall have no withholding, reporting or tax reporting

responsibilities with regard to the Settlement Fund or its distribution, except as
otherwise specifically identified herein. Moreover, Defendant shall have no
liability, obligation, or responsibility for administration of the Settlement Fund or
the disbursement of any monies from the Settlement Fund except for: (1) its
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obligation to cause the Gross Settlement Amount to be paid; and (2) its agreement
to cooperate in providing information that is necessary for settlement
administration set forth in the Settlement Agreement.
F.

The oversight of the Settlement Fund is the responsibility of the

Settlement Administrator. The status and powers of the Settlement Administrator
are as defined by this Order and as approved in the Settlement Agreement.
G.

The Gross Settlement Amount caused to be paid by Defendant and/or

insurer into the Settlement Fund in accordance with the Settlement Agreement,
and all income generated by that amount, shall be in custodia legis and immune
from attachment, execution, assignment, hypothecation, transfer or similar
process by any person. Once the Settlement Fund vests, it is irrevocable during its
term and Defendant has divested itself of all right, title or interest, whether legal
or equitable, in the Settlement Fund, if any; provided, however, in the event the
Settlement Agreement is not approved by the Court or the Settlement set forth in
the Settlement Agreement is terminated or fails to become effective in accordance
with its terms (or, if following approval by this Court, such approval is reversed
or modified), the parties shall be restored to their respective positions in this case
as of the day prior to the Settlement Agreement Execution Date; the terms and
provisions of the Settlement Agreement and this Order shall be void and have no
force and effect and shall not be used in this case or in any proceeding for any
purpose; and the Settlement Fund and income earned thereon shall immediately
be returned to the entity(ies) that funded the Settlement Fund.
H.

The Settlement Administrator may make disbursements out of the
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Settlement Fund only in accordance with this Order or any additional Orders
issued by the Court.
I.

The Settlement Fund shall expire after the Settlement Administrator

distributes all of the assets of the Settlement Fund in accordance with Article 6 of
the Settlement Agreement, provided, however, that the Settlement Fund shall not
terminate until its liability for any and all government fees, fines, taxes, charges
and excises of any kind, including income taxes, and any interest, penalties or
additions to such amounts, are, in the Settlement Administrator’s sole discretion,
finally determined and all such amounts have been paid by the Settlement Fund.
J.

The Settlement Fund shall be used to make payments to Class Members

under the Plan of Allocation set forth in the Settlement Agreement. Individual
payments to Class Members will be subject to tax withholding as required by law
and as described in the Class Notice and its attachments. In addition, all Class
Representatives’ Compensation, Administrative Expenses and all Attorneys’ Fees
and Costs of Class Counsel shall be paid from the Settlement Fund.
K.

The Court and the Settlement Administrator recognize that there will be

tax payments, withholding and reporting requirements in connection with the
administration of the Settlement Fund. The Settlement Administrator shall, in
accordance with the Settlement Agreement, determine, withhold, and pay over to
the appropriate taxing authorities any taxes due with respect to any distribution
from the Settlement Fund and shall make and file with the appropriate taxing
authorities any reports or returns due with respect to any distributions from the
Settlement Fund. The Settlement Administrator also shall determine and pay any
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income taxes owing with respect to the income earned by the Settlement Fund.
Additionally, the Settlement Administrator shall file returns and reports with the
appropriate taxing authorities with respect to the payment and withholding of
taxes.
L.

The Settlement Administrator, in its discretion, may request expedited

review and decision by the IRS or the applicable state or local taxing authorities,
with regard to the correctness of the returns filed for the Settlement Fund and
shall establish reserves to assure the availability of sufficient funds to meet the
obligations of the Settlement Fund itself and the Settlement Administrator as
fiduciaries of the Settlement Fund. Reserves may be established for taxes on the
Settlement Fund income or on distributions.
M.

The Settlement Administrator shall have all the necessary powers, and

take all necessary ministerial steps, to effectuate the terms of the Settlement
Agreement, including the payment of all distributions. Such powers include
receiving and processing information from Former Participants pertaining to their
claims and investing, allocating and distributing the Settlement Fund, and in
general supervising the administration of the Settlement Agreement in accordance
with its terms and this Order.
N.

The Settlement Administrator shall keep detailed and accurate accounts of

all investments, receipts, disbursements and other transactions of the Settlement
Fund. All accounts, books and records relating to the Settlement Fund shall be
open for reasonable inspection by such persons or entities as the Court orders.
Included in the Settlement Administrator’s records shall be complete information
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regarding actions taken with respect to the award of any payments to any person;
the nature and status of any payment from the Settlement Fund and other
information which the Settlement Administrator considers relevant to showing
that the Settlement Fund is being administered, and awards are being made, in
accordance with the purposes of the Settlement Agreement, this Order, and any
future orders that the Court may find it necessary to issue.
O.

The Settlement Administrator may establish protective conditions

concerning the disclosure of information maintained by the Settlement
Administrator if publication of such information would violate any law, including
rights to privacy. Any person entitled to such information who is denied access to
the Settlement Fund’s records may submit a request to the Court for such
information. However, the Settlement Administrator shall supply such
information to any claimant as may be reasonably necessary to allow him or her
to accurately determine his or her federal, state and local tax liabilities. Such
information shall be supplied in the form and manner prescribed by relevant law.
P.

This Order will bind any successor Settlement Administrator. The

successor Settlement Administrator(s) shall have, without further act on the part
of anyone, all the duties, powers, functions, immunities, and discretion granted to
the original Settlement Administrator. Any Settlement Administrator(s) who is
replaced (by reason other than death) shall execute all instruments, and do all acts,
that may be necessary or that may be ordered or requested in writing by the Court
or by any successor Settlement Administrator(s), to transfer administrative powers
over the Settlement Fund to the successor Settlement Administrator(s). The
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appointment of a successor Settlement Administrator(s), if any, shall not under
any circumstances require Defendant make any further payment of any nature into
the Settlement Fund or otherwise.
7.

Class Notice: The Settling Parties have presented to the Court proposed forms of

Settlement Notice, which are appended hereto as Exhibits 3 and Exhibit 4, respectively.
A.

The Court finds that the proposed forms and the website referenced in the

Settlement Notice fairly and adequately:
i. Describe the terms and effect of the Settlement Agreement and of the
Settlement;
ii. Notify the Settlement Class concerning the proposed Plan of Allocation;
iii. Notify the Settlement Class that Class Counsel will seek compensation
from the Settlement Fund for the Class Representatives, Attorneys’ Fees
and Costs;
iv. Notify the Settlement Class that Administrative Expenses related to the
implementation of the Settlement will be paid from the Settlement Fund;
v. Give notice to the Settlement Class of the time and place of the Fairness
Hearing; and
vi. Describe how the recipients of the Class Notice may object to any of the
relief requested and the rights of the Settling Parties to discovery
concerning such objections.
B.

The Settling Parties have proposed the following manner of

communicating the notice to Class Members: the Settlement Administrator shall
by no later than sixty (60) days before the Fairness Hearing, cause the Settlement
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Notice, with such non-substantive modifications thereto as may be agreed upon
by the Settling Parties, to be sent by electronic email to all Class Members for
whom the Settlement Administrator is provided a current email address and
mailed, by first-class mail, postage prepaid, to the last known address of each
member of the Settlement Class for whom there is no current email address that
can be identified through commercially reasonable means. The Court finds that
such proposed manner is the best notice practicable under the circumstances, and
directs that the Settlement Administrator to provide notice to the Settlement Class
in the manner described. Defendant shall cooperate with the Settlement
Administrator by providing or facilitating the provision of, in electronic format,
the names, addresses, email addresses (to the extent available), and social security
numbers or other unique identifiers of members of the Settlement Class. The
names, addresses, email addresses (to the extent available), and Social Security
numbers or other unique identifiers obtained pursuant to this Order shall be used
solely for the purpose of providing notice of this settlement and as required for
purposes of tax withholding and reporting, and for no other purpose.
C.

For any Settlement Notice returned as undeliverable, the Settlement

Administrator shall utilize the provided Social Security number or other unique
identifier to attempt to determine the current address of the person and shall mail
notice to that address.
D.

At or before the Fairness Hearing, Class Counsel or the Settlement

Administrator shall file with the Court a proof of timely compliance with the
foregoing requirements.
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E.

The Court directs Class Counsel, no later than sixty (60) days before the

Fairness Hearing, to cause the Settlement Notice to be published on the
Settlement Website.
8.

Objections to Settlement: Any Class Member who wishes to object to the

fairness, reasonableness or adequacy of the Settlement, to the Plan of Allocation, to any term of
the Settlement Agreement, to the proposed award of attorneys’ fees and costs, or to any request
for Class Representatives’ Compensation, must file an objection in the manner set out in this
Order.
A.

A Class Member wishing to raise an objection to the Plan of Allocation, to

any term of the Settlement Agreement, to the proposed award of attorneys’ fees
and costs, or to any request for Class Representatives’ Compensation must do the
following: (i) file with the Court a statement of his, her, or its objection(s),
specifying the reason(s), if any, for each such objection made, including any legal
support or evidence that such objector wishes to bring to the Court’s attention or
introduce in support of such objection; and (ii) serve copies of the objection and
all supporting authorities or evidence to Class Counsel and Defense Counsel. The
addresses for filing objections with the Court and for service of such objections
on counsel for the parties to this matter are as follows:
Clerk of the Court
United States District Courthouse
101 West Lombard Street
Baltimore, MD 21201
SCHLICHTER, BOGARD & DENTON, LLP
Attn: Johns Hopkins 403(b) Settlement
100 S. 4th Street, Ste. 1200
St. Louis, MO 63102
Attorneys for Plaintiffs
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MORGAN, LEWIS & BOCKIUS LLP
Attn: Christopher Diffee
101 Park Avenue
New York, NY 10178
Attorneys for Defendant
B.

The objector or his, her, or its counsel (if any) must serve copies of the

objection(s) on the attorneys listed above and file it with the Court by no later
than thirty (30) calendar days before the date of the Fairness Hearing.
C.

If an objector hires an attorney to represent him, her, or it for the purposes

of making such objection pursuant to this paragraph, the attorney must serve a
notice of appearance on the attorneys listed above and file it with the Court by no
later than thirty (30) calendar days before the date of the Fairness Hearing.
D.

Failure to serve objections(s) on either the Court or counsel for the parties

shall constitute a waiver of the objection(s). Any Class Member or other person
who does not timely file and serve a written objection complying with the terms
of this Order shall be deemed to have waived, and shall be foreclosed from
raising, any objection to the Settlement, and any untimely objection shall be
barred.
E.

Any party wishing to obtain discovery from any objector may, but is not

required to, serve discovery requests, including requests for documents and notice
of deposition not to exceed two (2) hours in length, on any objector within ten
(10) calendar days of receipt of the objection and that any responses to discovery
or depositions must be completed within ten (10) calendar days of the request
being served on the objector.
F.

Any party wishing to file a response to an objection must do so, and serve

the response on all parties, no later than ten (10) calendar days before the Fairness
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Hearing.
9.

Appearance at Fairness Hearing: Any objector who files and serves a timely,

written objection in accordance with the terms of this Order as set out in Paragraph 8 above may
also appear at the Fairness Hearing either in person or through counsel retained at the objector’s
expense. Objectors or their attorneys intending to speak at the Fairness Hearing must serve a
notice of intention to speak setting forth, among other things, the name, address, and telephone
number of the objector (and, if applicable, the name, address, and telephone number of the
objector’s attorney) on Class Counsel and Defense Counsel (at the addresses set out above) and
file it with the Court by no later than ten (10) calendar days before the date of the Fairness
Hearing. Any objector (or objector’s attorney) who does not timely file and serve a notice of
intention to appear in accordance with this paragraph shall not be permitted to speak at the
Fairness Hearing.
10.

Claim Form Deadline: All valid Former Participant Claim Forms must be

received by the Settlement Administrator with a postmark date no later than ________, 2019, or
electronically submitted online at www.JohnsHopkinsUniversity403b.com no later than
________, 2019.
11.

Service of Papers: Defense Counsel and Class Counsel shall promptly furnish

each other with copies of all objections that come into their possession.
12.

Termination of Settlement: If the Settlement is terminated in accordance with

the Settlement Agreement, this Order shall become null and void, and shall be without prejudice
to the rights of the Settling Parties, all of whom shall be restored to their respective positions
existing the day before the Settlement Agreement Execution Date.
13.

Use of Order: This Order shall not be construed or used as an admission,
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concession, or declaration by or against Defendant of any fault, wrongdoing, breach, or liability
or a waiver of any claims or defenses, including but not limited to those as to the propriety of any
amended pleadings or the propriety and scope of class certification. This Order shall not be
construed or used as an admission, concession, or declaration by or against any named plaintiff,
Class Representatives, or the Settlement Class that their claims lack merit, or that the relief
requested in the Class Action is inappropriate, improper or unavailable. This Order shall not be
construed or used as a waiver by any party of any arguments, defenses, or claims he, she, or it
may have, including but not limited to any objections by Defendant to class certification in the
event that the Settlement Agreement is terminated.
14.

Parallel Proceedings: Pending final determination of whether the Settlement

Agreement should be approved, the Class Representatives, every Class Member, and the Plan are
prohibited and enjoined from directly, through representatives, or in any other capacity,
commencing any action or proceeding in any court or tribunal asserting any of the Released
Claims against the Released Parties (including Defendant and the Plan).
15.

Class Action Fairness Act Notice: The form of notice under the Class Action

Fairness Act of 2005 (“CAFA”) submitted as Exhibit 6 to the Settlement Agreement complies
with the requirements of CAFA and will, upon mailing, discharge Defendant’s obligations
pursuant to CAFA.
16.

Continuance of Hearing: The Court may continue the Fairness Hearing in its

discretion without direct notice to the Settlement Class, other than by notice to Class Counsel
and Defense Counsel, and any Class Member wishing to appear should check the Court’s docket
or call the Clerk’s office three (3) calendar days before the scheduled date of the Fairness
Hearing.
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SO ORDERED:
DATED: ________, 2019

HON. GEORGE L. RUSSELL, III
UNITED STATES DISTRICT JUDGE
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